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In 1897 the legislature of the State of Kan- 
sas passed an act ‘‘to secure to laborers and 
others the payment of their wages,’’ making 
it unlawful for corporations to pay their em- 
ployees in any thing but ‘‘lawful money of 
the United States or by check or draft drawn 
upon some bank’’ in which the employer has 
money upon deposit to cash the same. The 
object of the act was to prevent the payment 
of wages by the employer in scrip or token 
or other similar manner, and the act pre- 
scribed a penalty for its violation. This act 
has been held unconstitutional by the Su- 
preme Court of Kansas, in the case of State 
v. Hann, 59 Pac. Rep. 340, upon the ground 
that it violates the fourteenth amendment to 
the constitution of the United States provid- 
ing that no State shall ‘‘deprive any person 
of life, liberty or property without due proc- 
ess of law, nor deny to any person within its 
jurisdiction the equal protection of the laws.’” 
The court files an exhaustive opinion, and it 
is clearly apparent that the decision is in line 
with the weight of authority, though Chief 
Justice Doster dissents in a vigorous opinion. 





The exemption from taxation of college 
dormitories was declared by the Supreme Ju- 
dicial Court of Massachusetts, in President, 
etc., v. Assessors, 55 N. E. Rep. 844, a case 
involving interests of Harvard College. It 
was held that dormitories furnished by a col- 
lege without rent or lease, for the use of its 
students who club together for the purpose 
of obtaining board at cost, are occupied. for 
the purposes for which the college was in- 
corporated, within the Massachusetts statute 
exempting the property of literary, benevo- 
lent, charitable and scientific institutions, 
‘‘occupied by them for purposes for which 
they were incorporated,’’ from taxation. 

It was further held that a house built with 
public funds on college grounds for its pres- 
ident, and occupied by him and his family as 
a dwelling, and also used as a place for com- 
mencement and holding other receptions in- 
cident to his functions, faculty and committee 
meetings, etc., was occupied for the purpose 
for which the college was incorporated, within 
the statute exempting property of literary, 
benevolent and charitable and scientific in- 








stitutions, ‘‘occupied by them or their offi- 
cers for the purposes for which they were in- 
corporated,’’ from taxation. 

The court also held that houses belonging to 
and kept in repair by a college, and used partly 
for its convenience and partly for uses incident 
to the duties of professors, who occupied them 
for dwelling purposes, without rent or lease, 
except that the value of their use as dwellings 
was taken into account when the professors’ 
salaries were voted, were used for the purposes 
for which the college was incorporated, within 
the meaning of the statute exempting prop- 
erty of such institutions, ‘‘occupied by them 
or their officers for the purposes for which 
they were incorporated,’’ from taxation.’’ 


The National Corporation Reporter calls 
attention to the fact that the Appellate Court 
of Illinois, of the Chicago District, has re- 
cently decided that the conductor of a street 





‘car has implied authority to cause the arrest 


of a passenger who offers counterfeit money 
in payment of his fare, and, that therefore, 
the company is liable in damages if such ar- 
rest is wrongfully made. West Chicago St. 
R. R. Co. v. Luleich. The authorities on 
this question, it seems, are not in harmony, 
The courts of New York, Massachusetts and 
Kansas hold that causing a passenger’s arrest 
is within the scope of a conductor’s employ- 
ment. Lynch v. Metropolitan Elevated Ry. 
Co.,90 N. Y. 77; Palmeri v. Manhattan Ry. 
Co., 183 N. Y. 261; Krilevitz v. Eastern Ry. 
Co., 143 Mass. 228; Atchison, T. &§8. F. 
Ry. Co.'v. Henry, 55 Kan. 715. 

On the other hand it is held in Louisiana, 
Maryland and Arkansas and also in the fed- 
eral courts that such an act is wholly outside 
the scope of the conductor’s authority. 
Lafitte v. New Orleans, C. & L. R. Co., 43 
La. Ann. 34, 12 L. R. A. 387; Central Rail- 
way Co..v. Brewer, 78 Md. 394, 27 L. R. A. 
63; Little Rock, T. & E. Co. v. Walker, 45 
S. W. Rep. 57, 40 L. R. A. 473; Lezinsky v. 
Metropolitan St. Ry. Co., 88 Fed. Rep. 437. 

The English authorities hold that causing 
a passenger’s arrest is outside the scope of a 
conductor’s authority. Charleston v. Lon- 
don Tramways Co., 36 Weekly Rep. 367, af- 
firmed 82 Solicitors’ Jour. 557; Poulton y. 
London & S. W. Ry. Co., L. R. 2 Q. B. 534; 
Allen v. London & S. W. Ry. Co., L. R. 6 
Q. B. 65; Edwards v. London & N. W. Ry. 
Co., L. R. 5 C. P. 445. See contra: Furlong 
v. South London Tramways Co., 1 Cababe & 
E. 316. 



















































162 





CENTRAL LAW JOURNAL. 





No. 9 











NOTES OF IMPORTANT DECISIONS. 


MASTER AND SERVANT—NEGLIGENCE OF IN- 
DEPENDENT CONTRACTOR. — Where danger to 
others is likely to attend the doing of certain 
work, unless care is observed, the person having 
it to do is under a duty to see that it is done with 
reasonable care, and cannot, by the employment 
of an independent contractor, relieve himself 
from liability for injuries resulting to others from 
the negligence of the contractor or his servants. 
This doctrine was applied by the Supreme Court 
of Ohio, in the case of Covington & Cincinnati 
Bridge Co. v. Steiabrock. There it appeared 
that the ruined walls of a building of the defend- 
ant, measurably destroyed by fire, were left 
standing, a menace to the public and the prop- 
erty of others in the vicinity. He was ordered 
by the inspector of buildings to take down the 
walls, and, for the purpose, employed a con- 
tractor to do the work for an agreed considera- 
tion, and stipulated that he should save him 
harmless for injuries to others in doing the work. 
The east wall, by reason of the negligence of the 
contractor in attempting to pull it down, fell out- 
ward upon and injured the property of the plaint- 
iffs, situate across an alley from the wall. It was 
held that the defendant is liable for the injury. 
The court said in part: 

“The doctrine of independent contractor, 
whereby one who lets work to be done by an- 
other, reserving no control over the performance 
of the work, is not liable to third persons for in- 
juries resulting from negligence of the contractor 
or his servants, is subject to several important 
exceptions. One of these, applicable, as we 
think, to this case, is where the employer is, from 
the nature and character of the work, under a 
duty to others to see that it is carefully performed. 
It cannot be better stated than in the language 
used by Cockburn, C. J., in Bower v. Peate, 1 Q. 
B. Div. 321, 326, a leading and well-considered 
ease. It is ‘that a man who orders a work to be 
executed, from which, in the natural course of 
things, injurious consequences to his neighbor 
must be expected to arise, unless means are 
adopted by which such consequences may be 
averted, is bound to see to the doing of that which 
is necessary to prevent mischief, and cannot re- 
lieve himself of his responsibility by employing 
some one else, whether it be the contractor em- 
ployed to do the work from which the danger 
arises or some independent person, or to do what 
is necessary to prevent the act he has ordered 
done from becoming unlawful.’ It was sug- 
gested by Lord Blackburn, in Hughes v. Percival, 
8 App. Cas. 443, that this was probably too 
broadly stated. But in the recent case of Har- 
daker v. Idle Dist. (1896), 1 Q. B. 347, the doubt 
expressed by Lord Blackburn was regarded as 
unwarranted, and the principle as formulated by 
Cockburn was adopted and applied. This does 
not abrogate the law as to independent contractor. 
It still leaves abundant room for its proper ap- 








plication. ‘There is,’ as stated by Cockburn, 
‘an obvious difference between committing work 
to a contractor to be executed, from which, if 
properly done, no injurious consequences can 
arise, and handing over to him work to be done 
from which mischievous consequences will arise 
unless precautionary measures are adopted.’ 

“The weight of reason and authority is to the 
effect that, where a party is under a duty to the 
public or third person to see that work he is about 
to do, or have done, is carefully performed, so as 
to avoid injury to others, he cannot, by letting it 
to a contractor, avoid his liability, in case it is 
negligently done to the injury of another. Bower 
v. Peate, 1 Q. B. Div. 321; Tarry v. Ashton, Jd. 
314; Hughes v. Percival, 8 App. Cas. 443; Dalton 
v. Angus, 6 App. Cas. 829; Hole v. Railway Co., 
6 Hurl. & N. 488; Gray v. Pullen, 5 Best & 8.970; 
Hardaker v. Idle Dist. (1896), 1 Q. B. 335; Storrs 
v. City of Utica, 17 N. Y. 104; Spence v. Schultz, 
103 Cal. 208, 37 Pac. Rep. 220; Sturges v. Society, 
130 Mass. 414; Gorham v. Gross, 125 Mass. 232; 
Mechem, Ag. §§ 747, 748; Whart. Neg. § 185; 
Wood, Mast. & Serv. § 316; Shear. & R. Neg. § 
176; Pickard v. Smith, 10. C. B. (N. 8.) 470; 
Penny v. Council (1898), 2 Q. B. 212, 217; Halli- 
day v. Telephone Co. (1899), 2 Q. B. 392; Law- 
rence v. Shipman, 39 Conn. 586, 589; Stevenson v. 
Wallace, 27 Gratt. 77; Water Co. v. Ware, 16 
Wall. 566, 21 L. Ed. 485; Black v. Finance Co. 
(1894), App. Cas. 48. 

“The duty need not be imposed by statute, 
though such is frequently the case. If it be a 
duty imposed by law, the principle is the same as 
if required by statute. Cockburn, C.J., in Bower 
v. Peate, supra, at page 328. It arises at law in 
all cases where more or less danger to others is 
necessarily incident to the performance of the 
work let to contract. (t is the danger to others 
incident to the performance of the work let to con- 
tract that raises the duty, and which the employer 
eannot shift from himself to another, so as to 
avoid liability, should injury result to’ another 
from negligence in doing the work. In Bower v. 
Peate, supra, the defendant, whose house adjoined 
that of plaintiff, let to a contractor the taking 
down and rebuilding of his house, reserving no 
control of the work. The work let required the 
lowering of the foundations of the defendant’s 
house, and it was known that this would require 
the practice of underpinning, or some other safe 
mode of shoring or supporting the plaintiff’s soil, 
during the operations. Owing to neglect in this 
regard, injuries accrued to the plaintiff's house 
which gave rise to the action, and, on the princi- 
ple above stated, the defendant was held liable. 
In Hughes v. Percival, on appeal, the appellant 
and respondent were owners of adjoining houses 
between which was a party wall, the property of 
both. The appellant’s house also adjoined B’s 
house, and between them was a party wall. The 
appellant employed a builder to pull down his 
house, and rebuild it on a plan which involved 
the tying together of the new house and the party 
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wall between it and the respondent’s house, so 
that if one fell the other would be damaged. In 
the course of the rebuilding the builder’s work- 
men, in fixing a staircase, negligently, and with- 
out the knowledge of the appellant, cut into the 
party wall between the appellant’s house and B’s 
house, in consequence of which the appellant's 
house fell, and the fall dragged over the party 
wall between it and the respondent’s house, and 
injured it. The cutting into the party wall was 
not authorized by the contract between the appel- 
lant and the builder, and it was held that the law 
cast a duty upon the appellant to see that reason- 
able care and skill were exercised in those opera- 
tions which involved a use of the party wall be- 
longing to himself and the respondent, exposing 
it to the risk above mentioned, and that he could 
not get rid of the responsibility by delegating 
the performance to a third person. Dalton v. 
Angus is a similar case to this, and was ruled the 
same way. In Hardaker v. Idle Dist., the de- 
fendant, under statutory authority, employed a 
contractor to construct a sewer for it. In conse- 
quence of his negligence in carrying out the work, 
a gas main was broken, and the gas escaped from 
it into the house in which the plaintiffs (a hus- 
band and wife) resided, and an explosion took 
place, by which the wife was injured in her per- 
son, and the husband in his property. The de- 
fendant was held liable, on the ground that it 
owed a duty to the public (including the plaint- 
iffs) so to construct the sewer as not to injure the 
gas main, and that this duty could not be dele- 
gated to another, so as to relieve it from liability 
for negligence. In Halliday v. Telephone Co., 
supra, the defendant employed a contractor to put 
in conduit tubes for it under a highway, and the 
joints of the tubing were to be soldered together 
with melted lead. By the negligence of the serv- 
ants of the contractor in doing the work, melted 
lead, by an explosion, was splashed over the 
plaintiff on the public sidewalk, and the company 
was held liable. It is there said that, from the 
authorities, ‘it is very difficult for a person who is 
engaged in the execution of dangerous work near 
a highway to avoid liability by saying that he has 
employed an independent contractor, because it is 
the duty of a person who is causing such work to 
be executed to see that it is carefully carried out, 
so as not to occasion any damage to persons pass- 
ing by on the highway. I donot agree that this 
was acase of mere casual and collateral negli- 
gence, within the meaning of that term; for it 
was negligence in the very act which Higmore 
was engaged to perform.’ In referring to the 
English cases, Smith, L. J., in Hardaker v. Idle 
Dist., said: ‘The ratio decidendi of these cases is 
that, as the duty was imposed upon the defendant 
by law, he could not escape liability by delegat- 
ing the performance of the duty to a contractor; 
for the obligation was imposed on the defendant 
to take the necessary precautions to insure that 
the duty should be performed.’ Gorham vy. Gross, 
Stevenson v. Wallace and Water Co. v. Ware, 





cited above, also clear)y illustrate this distinction. 
In Pickard v. Smith, the defendant was the lessee 
of refreshment rooms and a coal cellar, and there 
was an opening for putting coal into the coal cel- 
lar on the arrival platform at a railway station. 
The defendant employed a coal merchant to put 
coal into the cellar, and the coal merchant’s serv- 
ant, while putting coal into the cellar, left the 
hole insufficiently guarded. The plaintiff, while 
passing in the usual way out of the station, fell 
into the cellar, and was injured. The defendant 
was held liable. In commenting on this case, in 
Penny v. Council, Bruce, J., said: ‘The princi- 
ple of the decision, I think, is this: that where a 
person employs a contractor to do work in a place 
where the public are in the habit of passing, 
which work, will unless precautions are taken, 
cause danger to the public, an obligation is thrown 
upon the person who orders the work to be done 
to see that the necessary precautions are taken, 
and that, if the necessary precautions are not 
taken, he cannot escape liability by seeking to 
throw the blame on the contractor.’ This prin- 
ciple seems to apply directly to the case at bar. 
The walls as they stood werea nuisance to the 
public, and taking them down would necessarily 
be attended with danger to others, unless care 
was observed in doing the work. This, though a 
misfortune, was an incident to the defendant's 
ownership of the property, cast on him by the law, 
and which he could not shift to another without 
being liable for negligence in razing the walls. 
**Conformable to these principles, the law seems 
settled in this State. In Circleville v. Neuding, 
41 Ohio St. 465, the city Jet toa contractor the 
construction of a cistern in one of its streets, re- 
serving no control over the work. The plaintiff, 
during the prosecution of the work, fell into it in 
the night, and was injured, by reason of the neg- 
lect of the contractor to cause it to be properly 
protected. The city was held liable, because of 
its statutory duty in the premises. But, as al- 
ready seen, the fact that the duty had been im- 
posed by statute is not material. Its liability 
arises from the fact that it was its legal duty to 
cause the work to be protected, and could not 
delegate this duty to another, so as to absolve it 
from liability. So in Ratlroad Co. v. Morey, 47 
Ohio St. 207, 24 N. E. Rep. 269,7 L.R. A. 701, 
the defendant employed a contractor to do for it 
certain plumbing which involved the opening of 
the public highway for the purpose of laying a 
drain therein. The plaintiff in the nighttime fell 
into the ditch by reason of the negligence of the 
contractor in not properly protecting it. The de- 
fendant was held liable on the ground stated in 
the syllabus, which is as follows: ‘One who 
causes work to be done is not liable, ordinarily, 
for injuries that result from carelessness in its 
performance by the employees of an independent 
contractor to whom he has let the work, without 
reserving to himself any control over the execu- 
tion of it. But this principle has no application 
where a resulting injury, instead of being collat- 








164 


CENTRAL LAW JOURNAL, 


No. 9 








eraland flowing from the negligent act of the em- 
ployee alone, is one that might have been antici- 
pated as a direct or probable consequence of the 
performance of the work contracted for, if rea- 
sonable care is omitted in the course of its per- 
formance. In such case the person causing the 
work to be done will be liable, though the negli- 
gence is that ofan independent contractor.’ It is 
claimed that this proposition of the syllabus in 
Railroad Co. v. Morey should be modified. We 
see no reason for doing so. It is supported by 
reason and authority and many well-considered 
cases. In so far as Clark v. Fry, 8 Ohio St. 358, 
may be construed as supporting a different doc- 
trine, itis not law. It has been properly distin- 
guished in Railroad Co. v. Morey. It should be 
confined to the cases where, from the nature of 
the work or the circumstances under which it is 
to be performed, no particular duty is imposed on 
the party procuring the work to be done to see 
that it is carefully done. 

“It is urged as unreasonable that one who has 
work to perform, that he himself canrot perform 
from want of knowledge or skill, should be 
held liable for the negligence of one whom he 
employed to do it, since, if he did reserve control, 
it would avail nothing, from his own want of 
knowledge and skill. There isa seeming force in 
this, but only so. It is not agreeable to the prin- 
ciples of distributive justice; for it is equally a 
hardship that one should suffer loss by the negli- 
gent performance of work which another pro- 
cured to be done for his own benefit, and which 
he inno way promoted and over which he had no 
control. Hence, where work is to be done that 
may endanger others, there is no real hardship in 
holding the party for whom it is done responsible 
for neglect in doing it. Though he may not be 
able to do it himself, or intelligently supervise it, 
he will nevertheless be the more careful in select- 
ing anagent to actforhim. This isa duty which 
arises in all cases where an agent is employed, 
and no harm can come from stimulating its exer- 
cise in the employment of an independent con- 
tractor, where the rights of others are concerned.” 








THE UNAUTHORIZED ALTERATION 
OF WRITTEN INSTRUMENTS. 


Scope of Article.—In this article we have 
nine questions, which we will consider in the 


following order, viz.: 1. Alterations in gen- 
eral; 2, alteration of executory and executed 
contracts; 3, material alterations;%4, imma- 
terial alterations; 5, alteration by parties; 6, 
alteration by custodian; 7, alteration by 
strangers; 8, presumptions and burden of 
proof; 9, right of recovery after alteration. 

1. Alterations in General.—In general 





terms an alteration of instrument is some- 
thing done by which its language or meaning 
is changed, in a material, or an immaterial 
particular. 

2. Alteration of Executed and Executory 
Contracts.—If while a written contract re- 
mains executory, a party unauthorized so al- 
ters it as to vary its legal effect to his ad- 
vantage, and the disadvantage of the other 
party, whether he meditates a fraud or not, 
or if, with positive intent to defraud, he 
makes any alteration whatever,—then. at the 
election of the other, he is estopped from re- 
lying upon it in a court of justice. 1f, how- 
ever, the contractis fully executed befure the 
alteration is made,—as for instance, a deed 
to lands, duly executed and delivered, and 
the title thereunder vested in the grantee, any 
alteration, however fraudulent, cannot undo, 
nor affect what has thus been done.' This 
doctrine is fully illustrated in a more recent 
Indiana case, where it is held? that a pur- 
chaser in good faith from a grantee who has 
fraudulently altered a deed, but without 
knowledge thereof, and acting upon the rep- 
resentations of the grantor in the deed, ob- 
tains a good title thereunder. However, if 
the contract be executed and delivered, but 
its provisions not fully carried out—that is, 
executed in part, and executory in part—a 
different rule prevails. As illustrations of 
this rule, it was held in quite a recent Mis- 
souri case® that an alteration of a money-bear- 
ing or title-bearing obligation by the payee 
or obligee after execution, without the con- 
sent of the other party, avoids the same, with- 
out reference to the materiality of the altera- 
tion. And soin Nebraska it is likewise held‘ 
that the insertion in a mortgage after its ex- 
ecution, without the mortgagor’s consent, of 
a description of the property covered thereby, 
which was practically omitted from the mort- 
gage as given, was a material alteration and 
rendered the mortgage void. Ina recent 
federal case it was held® that any alteration 
of a contract, material or immaterial, if made 
after its execution, in the absence, or without 


1 Kendall v. Kendall, 12 Allen, 92; Chessman v. 
Whitemore, 23 Pick. 231; Speer v. Speer, 7 Ind. 178. 

2 Robbins vy. Magee, 76 Ind. 381. 

3 Kelley v. Thuey, 143 Mo. 422. See Powell v. Banks, 
146 Mo. 620. 

4 Kime v. Jesse, 52 Neb. 606. 

5 U.S. Glass Co. v. W. Va. Flint Bottle Co. (C. C., 
D. W. Va.), 81 Fed. Rep. 993. 
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the assent of any of the parties toit, will 
avoid it. 

3. Material Alterations.—When any al- 
teratiun is made which causes the instrument 
to speak a language different in legal effect, 
from that which it originally spoke, itis a 
material alteration. It may be stated as a 
general principle of universal application, that 
in order to avoid an instrument the alteration 
must be material, and if material the altera- 
tion will invalidate the instrument, though 
made without a fraudulent motive.’ Whether 
or not an instrument has been altered is a 
question of fact, but the materiality of the 
alteration is a question of law, and it is held 
to be error for the court to leave the latter 
question to the determination of the jury.® 
What is required to constitute a material al- 
teration may be said to depend upon the 
peculiar circumstances surrounding each par- 
ticular case, and for that reason we will con- 
sider the matter as illustrated by particular 
cases. It bas been held® that when a nego- 
tiable promissory note was made payable on a 
condition, and the condition was written be- 
low the note on the same piece of paper, that 
the note and the condition were parts of a 
single entire contract, and that the fraudu- 
lent removal of the condition by tearing the 
paper was such a material alteration as ren- 
dered the note void even in the hands of a 
bona fide holder. Onthe settlement of an 
account a note was written underneath the 
same, on the same piece of paper, reciting 
the account as the consideration. After- 
wards, the note was separated from the ac- 
count, and the words ‘‘on demand’’ added, 
and it was held” that the alteration was ma- 
terial. Where a promissory note which does 
not state that itis given for any consideration 
is altered by adding a consideration, the al- 
teration is material,“ and an alteration by 
adding the words ‘‘with difference of ex- 
change,’’ though made under an honest mis- 


¢ Bridges v. Winters, 42 Miss. 135. 

7 Murray v. Grayham, 29 Iowa, 520; Fay v. Smith, 1 
Allen, 477. ; 

8 Robinson v. Phoenix Ins. Co., 25 Iowa, 430; Jones 
v. Ireland, 4 Iowa, 63; Steele v. Spencer, 1 Pet. (U. 8.) 
552; Bowers v. Jewell, 2 N. H. 648; Belfast Nat. Bank 
v. Harriman, 68 Me. 522; Wood v. Steele, 6 Wall. (U. 
8.) 80; Overton v. Matthews, 35 Ark. 147. 

® Gunsh v. Glines, 56 N. Car. 9, Cochran v. Nebeker, 
48 Ind. 459; Benedict v. Cowden, 19 N. Y. (4 Sick.) 396, 

10 Benjamin v. McConnell, 9 Ill. 536. 

tl Lowe v. Argrove, 30 Ga. 129. 





take of right, avoids the note.” Where two 
sign a note and one of them afterwards alters 
it, by increasing the sum payable, without 
the other’s consent, the alteration is material, 
and the latter is discharged ;¥ and the same 
is true even if the sum payable be diminished.” 
Rendering a non-negotiable note negotiable, 
as by the interlineation or insertion of 


the words ‘‘bearer’’ or ‘‘order,’’ is a material 


alteration, and will avoid the note, even in 
the hands of a bona fide purchaser before 
maturity..5 The alteration of a note in re- 
spect to the time of its payment, as by alter- 
ing the date, so as to make it payable in the 
future, when, by the date, the time limited 
had already expired, is a material alteration, 
and avoids the note as to the parties not as- 
senting thereto.* The addition of an inter- 
est clause toa note or the alteration of the 
note by increasing the rate of interest, avoids 
the note as to such promisors as do not con- 
sent thereto, although the alteration is made 
without fraudulent intent, even in the hands 
of a bona fide holder, and even though the 
alteration was made before delivery of the 
note to the payee.” Signing new names to a 
note, without the knowledge and consent of 
one who has already signed it, as surety for 
the maker, is such a material alteration of the 
instrument as furnishes such surety with a 
good defense against the note.® An altera- 
tion of a note by a holder to make it bear in- 
terest ‘‘from date’’ instead of ‘‘from matu- 
rity,”’ without the consent of the maker, 
vitiates the note, regardless of the intention 
of the holder in making such alteration.” 
The insertion ina contract for use of ma- 


12 Merrick v. Boury, 4 Ohio St. 60, 

18 Goodman v. Eastman, 4 N. H. 455. 

14 Portage County Bank v. Lane, 8 Ohio St. 405; 
Chism v. Toomer, 29 Ark. 108. 

15 Bruce v. Wescott, 3 Barb. 374; Morehead v. Park- 
ersburg Nat. Bank, 5 W. Va. 74. 

16 Ownigs v. Arnett, 883 Mo. 406; King v. Hunt, 18 
Id. 97. See Mattingly v. Riley (Ky.),49 8S. W. Rep. 
799. See also McCormick H. M. Co. v. Lauber, 7 Kan. 
App. 730. 

7 Schnewind v. Hacket, 54 Ind. 248; Lee-. Starbird, 
55 Me. 491; Harsh v. Klepper, 28 Ohio St. 200; War- 
pole vy. Ellison, 4 Houst. (Del.) 322; Bradley v. Mann, 
87 Mich. 1; Waterman v. Vose, 48 Me. 504; Draper v. 
Wood, 112 Mass. 315; Bowman v. Mitchell, 79 Ind. 84; 
Hert v. Ochler, 80 Ind. 83; Long v. Mason, 84 N. Car. 
115; Kennedy v. Moore, 17 S. Car. 464; Blyler v. El- 
liott, 19 S. Car. 257; Washington Sav. Bank y. Ecky, 
51 Mo. 272. 

18 McVean v. Scott, 46 Barb. 379. 

19 Sheley v. Sampson, 5 Kan, App. 465. 
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chines upon royalty, giving the licensee the 
right to as many additional machines as he 
may deem expedient, of a provision that the 
machines are to be shipped within thirty days 
after written notice is given to the licensor, is 
a material alteration, which will release sure- 
ties upon the contract.” The addition to a 
policy of insurance on a building, after a loss 
has occurred, with the consent and procure- 
ment of the insured, and without the author- 
ity of the insurance company of a provision 
that the policy includes ‘‘shelving counters 
and drawers,’’ is a material alteration which 
avoids the policy, although the loss to the 
building alone is far in excess of the amount 
of the policy.” 

4. Immaterial Alterations.—It is said that 
when the law would supply the matter added, 
or it is an immaterial portion of the instru- 
ment, that the alteration is immaterial. An 
alteration by interpolating the words ‘‘or 
bearer’ in an instrument in the form ofa 
promissory note, but made expressly subject 
to the conditions of a mortgage not payable 
absolutely, but only on certain contingencies, 
n no way invalidates or changes the legal 
effect of the instrument. Such an instru- 
ment is not negotiable, and the use of the 
words in question would not make it so.” 
The unauthorized addition of the words 
‘‘without relief from valuation or appraise- 
ment laws,’’ by an agent intrusted with -the 
filling up and negotiation of a blank bill of 
exchange, will not render it invalid, there be- 
ing a complete bill of exchange without them.™ 
Where the maker of a note, after indorse- 
ment, added ‘‘payable before maturity, and 
interest on unexpired term refunded if I so 
elect,’’ it was held not to discharge the in- 
dorser.=> Where the holder of a note made 
by a principal debtor and sureties, by an 
agreement with the principal, suffered the 
signature of one of the sureties to be erased, 
it was held that the note was still valid as 
against such principal.** Such an erasure of 
the name of a surety toa joint and several 


20 U. S. Glass Co. v. W. Va. Flint Bottle Co. (C. C., 
D. W. Va.), 81 Fed. Rep. 993. 

21 Pheenix Ins. Co. v. McKernan, 100 Ky. 97. 

22 Burnham v. Ayer, 35 N. H. 351; Brown v. Pink- 
ham, 18 Pick. 172. 

23 Goodenow v. Curtis, 33 Mich. 505. 

24 Holland v. Hatch, 15 Ohio St. 464. 

2 Herrick v. Baldwin, 17 Minn. 209. 

% People v. Call, 1 Denio, 120. 





promissory note, by agreement between the 
surety and the payee, is not such an alteration 
as will invalidate the note as against the princi- 
pal, it does not prejudice him.” The addition 
of a date to an indorsement of a partial pay- 
ment on the back of a note is not an altera- 
tion of the instrument.” The validity of. a 
note possessing all the essentials of negotia- 
bility, except the name of a bank at which it 
is payable, is not destroyed by the insertion 
therein by the legal holder, of the name of a 
bank in the blank space after the words ‘‘ne- 
gotiable and payable at,’’ when the insertion 
was merely by way of a memorandum, and 
was made in lead pencil, and ina different 
handwriting from that in the body of the 
note, and no attempt was made or intended 
to be made to transfer it to an innocent pur- 
chaser, and the action is on the note in its 
original condition.” A change of a tax list 
by the correction of accidental errors in the 
footing, by the selectmen of a town, does not 
render the list void so as to release the surety 
of the tax collector on account of moneys 
collected thereunder and not paid over.* 

5. Alteration by Parties.—As between the 
parties, not speaking of rights which third 
persons may have acquired, those who have 
made acontract may mutually alter it at 
pleasure. And after parties have executed 
a written contract they may mutually change 
the words and sentences as they please, 
thereby they create a new contract consist- 
ing of the old and new parts blended.** As 
a general rule the consent of the parties to 
an alteration may be implied from the’cir- 
cumstances, custom and nature of the alter- 
ation, etc., at least when the alteration is 
immaterial.” If all the parties consent to 
the alteration, all are bound, but if only a 
portion of them give their consent to the al- 
teration they will be bound, while those 


27 Huntington v. Finch, 3 Ohio St. 448; Broughton 
v. West, 8 Ga, 248. 

23 Howe v. Thompson, 11 Me. 152.. See Under- 
ground Cable Co. v. Stone, 54 N. Y. Supp. 883. 

29 Light v. Killinger, 16 Ind. (App.) 102. 

30 Pawlet v. Kelley, 69 Vt. 398. 

31 Dana v. Hancock, 30 Vt. 616; Briggs v. Vermont 
Central R. R., 31 Vt. 211; Lanall v. Rader, 12 Harris 
(Pa.), 283; Flanders v. Fay, 40 Vt. 316; Lister v. Clark, 
48 Iowa, 168; Roberts v. Wilkinson, 34 Mich. 129; 
Burkham vy. Martin, 54 Ala. 122; Maxfield v. Terry, 4 
Del. Ch. 618; Juilliard v. Chaffee, 92 N. Y. 529; Chris- 
man v. Hodges, 75 Miss. 413; Flanagin v. Hambleton, 
54 Md. 222; McDonough v. Kare, 75 Ind. 181. 

32 Hale v. Russ, 1 Me. 334. 
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whose consent is not obtained will be re- 
leased. Whether the alteration is material 
is a question of law for the court,™ but 
whether the alteration was made with the 
consent of the parties is a question of fact 
for the jury.™ Itis a familiar rule of law 
that after a party has intentionally and with- 
out authority altered a written contract, 
which alteration may be said to be in effect 
an abandonment of the contract in its orig- 
inal form, he cannot reclaim what in pais he 
has cast aside, and he cannot rely upon the 
new form of words, because to them the other 
party has not consented. The insertion in a 
deed after it has been signed, sealed and de- 
livered, of an item stating the amount due to 
an attorney for professional services, does 
not invalidate the deed, when it was filled in 
with the consent of the grantor and grantee, 
and by the direction of the former.® In an 
Indiana case it is held” that where a written 
instrument, while in the possession of the 
obligee, without such obligee’s consent, and 
against his remonstrance, is taken from him 
by the obligor, and changed, it is a mere 
spoliation and does not affect the obligee’s 
right to sue and recover thereon. In a re- 
cent federal case it was held® that the in- 
terlineation of a provision in a contract for 
the leasing of machines upon royalty, as to 
the time of shipping the machines to the li- 
censee, is an alteration as to the sureties, 
when it was made by one of the parties to 
the contract, and acquiesced in by the other. 

6. Alteration by Custodian.—The custo- 
dian of an instrument stands, ina measure, 
in the place of him for whose benefit he holds 
the instrument, the effect of which is to ren- 
der an alteration by the custodian, though 
without specific evidence of authority, in a 
general way, the same as if the alteration 
were made by the party’s own hand.” How- 

33 Crimstead v. Briggs, 4 Iowa, 559; Bank of Ohio 
Valley v. Lockwood, 13 W. Va. 892; Broughton y. 
Fuller, 9 Vt. 373; Wills v. Wilson, 3 Oreg. 308; Myers 
v. Nell, 84 Pa. St. 869. 

34 Jones v. Ireland, 4 Iowa, 63; Bowers v. Jewell, 2 
N. H. 543. 

% Overton v. Mathews, 35 Ark. 147. 

% Woodsworth v. Bank of America, 19 Johns. 396; 
Martin v. Buffaloe, 121 N. Car. 34; Collins v. Collins, 
51 Miss. 311, citing Havens v. Osborn, 36 N. J. Eq. 
426. 

87 Green v. Beckner, 3 App. 39. 

33 UJ. S. Glass Co. v. W. Va. Flint Bottle Co. (C. C., 
D. W. Va.), 81 Fed. Rep. 993. 


89 Morrison v. Welty, 18 Md. 169. See Bigelow v. 
Stilphen, 35 Vt. 521. 





ever, it is very properly held that one merely 
intrusted with the keeping of an instrument 
is not therefore authorized to alter it, but 
there seems tobe some doubt as to the ex- 
tent the doctrine just stated will be carried. 
It is also held that an alteration by a trustee 
does not destroy the rights of a cestui que 
trust." 

7. Alteration by Strangers.—lIt is held by 
most courts, and seems to be well settled 
law, that the alteration of an instrument by 
a stranger, or by an agent not having au- 
thority, is a mere spoliation of theinstrument 
which does not affect the rights of, nor re- 
lease the parties thereto.” 

8. Presumptions and Burden of Proof.— 
The maker of a negotiable instrument is al- 
ways presumed, in the absence of evidence 
to the contrary, to have issued it clear of all 
blemishes, erasures and alterations, whether 
in the date or body of the instrument, and 
the burden of showing that it was defective 
when issued is upon the holder, even though 
the alteration be beneficial to the maker. 
Such evidence, it is held, is for the jury, who 
are tosay whether the alteration, if any, was 
made before or after the defendant parted 
with the note. It is also held that the 
holder of a promissory note, the date of 
which appears, upon inspection, to have been 
altered, must explain the alteration and show 
it to have been lawfully made before he can 
recover upon it.“ In Indianait is held 
that where an instrument is altered after its 
execution, it will be presumed, until the con- 
trary is shown, that the alteration was made 
by the person claiming under it, or by the 


40 Coburn v. Webb, 56 Ind. 96; Lamay v. Williams, 
32 Ark. 166. 

41 Flinn v. Brown, 6 S. Car, 209. 

42 Eckert v. Louis, 84 Ind. 99; John v. Hatfield, 84 
Ind. 75; Ballard v. Franklin L. Ins. Co., 81 Ind. 239; 
Green v. Beckner,3 App. (Ind.) 39. For effect of 
generally, see Yeager’ v. Musgrave, 28 W. Va. 90; 
Martin v. Tradesman’s Ins. Co., 101 N. Y. 498; Casoni 
v. Jerome, 58 N. Y. 315; Solon v. Williamsburgh Sav- 
ings Bank, 114. N. Y. 1384; Andrews v. Calloway, 50 
Ark. 858; Pemiscott County v. Scott, 104 Mo. 26; 
Murray v. Peterson, 6 Wash, 418; Bingham v. Shadle, 
45 Neb. 82; Allen v. Dorman, 57 Mo. App. 288; Lub- 
bering v. Kohlbrecher, 22 Mo. 596; Moore v. Ivers, 83 
Mo. 29; Van Brunt v. Koff, 35 Barb. 501; Condict v 
Flowers, 106 Ill. 105; Pry v. Pry, 109 Ill. 166. See 
Perkins’ Windmill & A. Co. v. Tillman, 55 Neb. 652, 

43 Simpson v. Stackhouse, 9 Pa. St. 186; Heffner v. 
Wenrich, 82 Pa, St. 423, 

44 Simpson v. Stackhouse, 9 Pa. St. 186; Paine v. 
Edsell, 19 Pa. St. 178; Miller v. Read, 27 Pa. St. 244. 

45 Green v. Beckner, 3 App. 39. 


Ba Se ae eR etka ee 








168 


CENTRAL LAW JOURNAL. 





No. 9 








person under whom he claims, and the bur- 
den of removing or overcoming that presump- 
tion is upon the holder. 

9. Right of Recovery After Alteration.— 
As a general rule when the owner and payee 
of apromissory note has voluntarily destroyed 
it by alteration, he can no more recover upon 
the consideration for which the note was 
given than upon the note itself. Our mod- 
ern authorities seem to be uniform upon the 
point that fraud is the determining question 
as to the right of recovery. If an alteration 
be innocently made, or if it be immaterial in 
vharacter, a recovery may be had, at least, 
upon the original consideration, but if an al- 
teration be fraudulently made, it will bar all 
right of recovery, both upon the instrument 
and the consideration for which it was orig- 
inally given. An alteration in a note after 
execution, rendering it invalid, does not pre- 
vent a recovery upon the original considera- 
tion when the alteration was made in good 
faith, and for the purpose of making the 
note conform to the intention of the parties.” 
The material alteration of a mortgage by 
which it is rendered void does not avoid the 
note or evidence of the debt for the payment 
of which it is the security.“ The lien of a 
mortgage on land is defeated as against a 
subsequent mortgagee by a material altera- 
tion in the note secured thereby.” 

Cuas. W. McKinney. 

Evansville, Ind. 


4 Vanauken v. Hornbeck, 2 Green (N. J.), 178; Blade 
v. Noland, 12 Wend. 173; James v. Bennett, 5 Allen, 
169; Martindale v. Fallett,1 N. H. 95; McDonald v. 
Jackson, 56 Iowa, 643; Tate v. Fletcher, 77 Ind. 102. 

47 Otto v. Huff, 89 Tex. 384. Cases holding that a 
recovery may be had upon the original debt notwith- 
standing the alteration are: Clough v. Seay, 49 Iowa, 
111; Eckert v. Pickel, 59 Iowa, 545; Goodenow v. 
Curtis, 33 Mich. 505; Busjahn v. McLean, 3 App. 
(Ind.) 281; Jones v. Hoard, 59 Ark. 42; Ryan v. First 
Nat. Bank, 148 Ill. 349; Winter v. Pool, 104 Ala. 580. 
Cases holding that a recovery cannot be had are: 
Schnewind v. Hacket, 54 Ind. 248; Robbins v. Magee, 
76 Ind. 881; Warder, B. & G. Co. v. Willyard, 46 
Minn. 581; Montgomery v. Crossthwait, 90 Ala. 553; 
Walton Plow Co. v. Campbell, 35 Neb. 178; Kingston 
Savings Bank v. Bosserman, 52 Mo. App. 269; Barrett 
v. Nolte, 55 Mo. App. 184; Hurlbut v. Hall, 39 Neb. 
889; First Nat. Bank v. Laughlin, 4 N. Dak. 391; First 
Nat. Bank v. Zeims, 93 Iowa, 140. 

48 Kime v. Jesse, 52 Neb. 606. 

4 Tate v. Hamlin, 149 Ind. 107. Cases holding mort- 
gage enforceable: Plyler v. Elliott, 19 S. Car. 264; 
Smith v. Smith, 27 S. Car. 166. Cases holding mort- 
gage not enforceable: Tate v. Fletcher, 77 Ind. 105; 
Crawford v. Hazelrigg, 117 Ind. 63. 








PARTNERSH1P—AGREEMENT TO SHARE PROF- 
ITS AND LOSSES—INTENT. 


BRADLEY v. ELY. 


Appellate Court of Indiana, January 24, 1900. 

An agreement by which an owner of a farm sold a 
one-third interest in his personal property located 
thereon, and leased the farm to another fora year, 
which also provided that at the end of the year they 
should adjust their business and claims arising from 
such renting; that the lessee should furnish necessary 
labor, and operate the farm, and -hould be foreman 
thereof, and keep books of acccunts, which should be 
open to the inspection of both parties; and that the 
owner should receive two-thirds of the net profits, 
and the lessee one third, and that losses should be 
shared in the same proportion,—did not create a part- 
nership between the owner and lessee, but was a 
mere contract fur compensation for cultivation. 


Comstock, C. J.: The appellee, plaintiff be- 
low, sued James L. Hargis and James L. Bradley 
as partners as J. L. Hargis & Co. The complaint 
was in two paragraphs. ‘The first was ona prom- 
issory note executed by J. L. Hargis & Co. to the 
appellee. The second was for money had and 
received to the use and benefit of the defendants, 
and to pay off an indebtedness incurred in the 
operation and management of a large farm oper- 
ated, as alleged, by the defendants as partners. 
Appellant filed his sworn answer to the complaint 
in general denial. The finding and judgment of 
the court was for the appellant on the first para- 
graph of the complaint, and against Bradley and 
Hargis on the second paragraph. Bradley alone 
appeals. The error assigned is the action of the 
court in overruiing appellant’s motion for a new 
trial. Among the reasons specified in the motion 
for a new trial are ‘‘that the finding is not sus- 
tained by sufficient evidence and is contrary to 
law.”? The record shows that the consideration 
of the note which was executed by Hargis in per- 
son was for the same money loaned to Hargis in 
person and declared for in the second paragraph 
of the complaint. The record shows that on the 
3d day of January, 1880, appellant, then and still 
the owner of the farm in Bartholomew county, 
near Edinburg, mentioned in the second para- 
graph of the complaint, and then and still resid- 
ing in the city of Indianapolis, entered into a 
written contract with James H. Hargis for the 
cultivation of the farm; that under the contract 
he (James H. Hargis) resided upon and culti- 
vated the farm until 1890, when his son J. L. 
Hargis, who for some time had acted as his 
father’s foreman, moved on the farm, his father 
moving off, and during the son’s occupancy and 
cultivation of the farm the alleged indebtedness 
accrued. The record shows there was no con- 
tract for the occupancy or cultivation of the farm, 
written or oral, between appellant and James H. 
Hargis or J. L. Hargis, other than the written 
agreement with James H. Hargis. There is evi- 
dence that J. L. Hargis succeeded to the position 
and rights of his father, J. H. Hargis. The sec- 
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ond paragraph alleges a partnership between J. H. 
Hargis and the appellant. Counsel for appellee 
state in their brief that the court found that they 
were partners, and that. the money was used in 
the discharge of indebtedness created for the 
benefit of the partnership. Appellee contends 
that the contract made the parties thereto a farm 
partnership. Appellant contends that it is acon- 
tract ‘*to rent and farm let,’? as declared therein, 
and does not create a partnership of any kind. 
Counsel for appellee, in support of his views, ar- 
gues that Bradley furnished the farm and two- 
thirds of the personal property; that one-third 
of the personal property was appraised, and 
charged to Hargis, who, by the terms of the con- 
tract, became the owner of one-third the personal 
property, for the purchase of which he became 
indebted to Bradley, and agreed to pay interest 
thereon; that he furnished his own and hired 
labor; that he had the power of general manager ; 
that there was to be-a showing of the losses and 
profits, ‘two-thirds of the net profits to go to the 
party of the first part, and one-third thereof to go 
to the party of the second part, and the losses 
and expenses to be applied, two-thirds to the 
party of the first part, and one-third to the party 
of the second part.”’ It is claimed for counsel for 
appellee that these terms and stipulations of the 
agreement made the contract one of partnership. 
Citing 17 Am. & Eng. Enc. Law, p. 854; Brown 
v. Higginboth»m, 27 Am. Dec. 618; Champion v. 
Bostwick, 18 Wend. 183; Pettee v. Appleton, 114 
Mass. 114; Fougner v. Bank (Ill. Sup.), 30 N. E. 
Rep. 442; Bank v. Butler (Ill. Sup.), 36 N. E. 
Rep. 1000. As appears from brief of appellee, 
the cause was tried and decided upon the theory 
that appellee and appellant were partners. 

In the construction of a contract, we look to 
the attention of the parties. As said in George, 
Partn. p. 31: ‘*But it is the legal, rather than the 
declared, intention that controls. If the parties 
intend and do those things which the law declares 
constitute a partnership, then the parties are part- 
ners, and an express stipulation that they do not 
intend to form a partnership is of no avail. It 
simply shows that they have mistaken the legal 
effect of the agreement which they intended to 
make.’’ The fact of partnership, in the case be- 
fore us, depends entirely upon the written agree- 
ment. To copy it in full would unduly extend 
the length of this opinion. From an examination 
of its terms, we think it quite clear that the par- 
ties did not intend to form a partnership. The 
words which are usually employed in articles 
embracing the formation of a partnership are 
wholly wanting. The intention to form a part- 
nership is nowhere in terms expressed. Upon 
the contrary, the agreement recites that ‘the 
party of the first part has this day rented and farm 
let unto the party of the second part his (Brad- 
ley’s) said farm, * * * for the term of one 
year, and after the lst day of March, 1880, with 
the privilege of continuing the same from year to 
year on the terms hereinafter enumerated, * * * 





and at theexpiration of each year during the term 
of such tenancy,” etc., they shall meet on proper 
notice, * * * adjust their business and claims 
pertaining to said renting.’? Did the parties, 
without intending so to do, enter into a partner- 
ship? Collyer on Partnership (chapter 1) thus 
defines a ‘‘partnership:’ ‘If there is a joint un- 
dertaking and community of profit and loss, each 
party sharing in these mutually, and having a 
specified interest in the profits, not as compensa- 
tion for services rendered, but as an associate in 
the undertaking, the relation of partner is 
formed.”? George on Partnership, at page 50, 
says: ‘** Cox v. Hickman, 8 H. L. Cas. 268, estab- 
lished the proposition that partners are the agents 
of each other; but, for the reason just ex- 
plained, mutual agency is not the test of part- 
nership. The ultimate and conclusive test of a 
partnership is the ownership of the profits of 
the business. If there is a community of profits, 
a partnership follows. Community of profits 
means a proprietorship in them, as distinguished 
from a personal claim upon the other associate; 
in other words, a property right in them from the 
startin one associate as much asin the other.” 
The contract provides for the purchase by the 
party of the second part of a one-third interest in 
the personal property on the farm. The remain- 
ing two thirds interest was reserved in the party 
of the first part. This created a tenancy incom- . 
mon. It provides for the sale of the farm prop- 
erty on hand when the contract was entered into 
by ‘the mutual consent and agreement of the 
parties.”” The parties were not made the mutual 
agents of each other, each as principal. In Roper 
v. Schaefer, 35 Mo. App. 30, in which numerous 
authorities are cited, the rule stated in an instruc- 
tion as follows was approved: ‘The court de- 
clares the law to be that a simple partnership in 
profits and losses of a business does not constitute 
a partnership, but, there must be such community 
of interests as enables each party to make con- 
tracts, manage the whole business, dispose of the 
whole property; and the rule is the same @s to 
third persons, unless the party sought to be 
charged has so acted as to lead the plaintiff to be- 
lieve a partnership existed and to act upon such 
belief. Thecontractin question provides that the 
party of the second part will cultivate all the farm- 
ing land thereon, in such crops and in such pro- 
portion as the parties may agree upon from year 
to year; that he will plow and gather in good sea- 
son or order, circumstances permitting, and put 
in a crib or garner; and the parties are to sell the 
product of said farm at such prices as said parties 
may agree upon from time to time; ‘the said 
party of the second part to have charge of said 
farm, and to take full power to make all necessary 
purchases for said farm, and to buy and sell such 
stock, and for such price, as may be mutually 
agreed upon.”’ ‘The party of the second part to 
keep a complete and correct account of all pur- 
chases and sales of any kind and character per- 
taining tothe management of said farm under 
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this contract, which shall be open to the inspec- 


tion of both parties.’’ These provisions are con- 
sistent with the theory of tenancy, and with the 
foremanship of the party of the second part, and 
inconsistent with the theory of partnership, be- 
cause the right of a partner to inspect the books 
is an incident of partnership, not dependent upon 
contract. The party ofthe first part is to have 
two-thirds of the price of all articles sold from 
said farm, and the party of the second part one- 
third thereof. The agreement stipulates that the 
party of the second part shall not be required to 
replace buildings destroyed by fire. This provis- 
ion would seem wholly out of place in a partner- 
ship agreement, but the parties may reasonably 
have had in mind the rule that ordinarily leased 
premises are to be surrendered to the landlord in 
as good repair as when taken, process of ordinary 
decay excepted. 

We are unable to agree with the learned trial 
court in the conclusion reached. We are of the 
opinion that the intention of the parties, gathered 
from the instrument, was to not enter into a part- 
nership, and that without reference to their in- 
tention, as gathered from the extracts we have 
made from the contract descriptive of the relation 
intended to be created, the instrument cannot be 
construed as creatinga partnership. The specific 
interest in the profits given to the tenant were in 
compensation for services rendered. It contains 
no provision inconsistent with this interpretation, 
while the theory of partnership is against the ap- 
parent intention of the parties. We have not 
found the question easy of solution. The conclu- 
sion reached cannot be said to be sustained by 
‘tan unbroken line of authorities,’’ for in the re- 
ported cases there is confusion as to the effect of 
stated facts. The construction, however, adopted, 
bears the ultimate test as anncunced by approved 
authorities, and is in harmony with the general 
tenor of the instrument. We cite the following 
Indiana cases as in line with quotations from 
George on Partnership, supra, and Collyer on 
Partnership, supra; Macy v. Combs, 15 Ind. 469; 
Stumph v. Bauer, 76 Ind. 157; Emmons v. New- 
man, 38 Ind. 372; Keiser v. State, 58 Ind. 379. In 
Macy v. Combs, 15 Ind. at page 471, the court 
said: ‘That the parties to the agreement did not 
intend, as between themselves, to form a partner- 
ship, is clear; but there is much confusion, and 
not a little conflict, in the authorities, as to 
whether the facts here detailed should constitute 
them, in the eye of the law, partners as to third 
persons, although they did not sointend. The 
agreement has apparcntly one of the marked 
characteristics which usually enter into a part- 
nership, in and including the division of profits, 
namely, a share of interests in the profits. Story, 
Partn. p. 22; Jd. 91; Waugh v. Carver,2 H. BI. 
235. But this must be a community of interest in 


the profits, and must be mutual (/d. and Colly. 
Partn. p.11); and by this mutuality is meant that 
each party has a specific interest as a principal. 
Id. 14, 15; Colly. Partn. 8-11. 


It appears also to 








be settled by weight of authority that, even as to 
third persons, each party must have an interest 
in the profits as profits, and not a stipulated por- 
tion of the profits as a compensation for his labor 
(see the decisions sustaining this, collected in 
Loomis v. Marshall, 12 Conn. 69; and to the re- 
verse, Ex parte Hamper, 17 Ves. 404), unless in 
cases of fraud, or where the parties (Story, Partn. 
78, 86), or, at least, the one sought to be charged, 
have held themselves out as partners to third per- 
sons. In other words, if the party is not to re- 
ceive a part of the profits in specie, but a sum of 
money calculated in proportion to a given 
quantity of the profits then, even as to third per- 
sons, he would not be a partner, but an agent or 
servant.’’ Judgment reversed, with instructions 
to sustain appellant’s motion for a new trial. 


Note.—Recent Cases on Sharing of Profits and 
Losses as Constituting Partnership.—One who acts 
as a clerk for a firm, and receives a part of the profits 
as salary, is not a member thereof. Lee v. Wimberly 
(Ala.), 15 South. Rep. 444. A contract by which one 
is to contribute money and labor to purchase corn and 
feed the same to cattle, and share with another the 
profits arising from a sale of the cattle, does not create 
a partnership between the two as to the corn; and the 
one purchasing the same is the sole owner thereof, 
and it is subject to attachment by his creditors. Dey- 
erle v. Hunt, 50 Mo. App. 541. A contract by which 
the owner of a farm intrusts its management to his 
brother, and in which he agrees to give the brother 
two-thirds of all crops, implements, live stock, and 
money on hand at the expiration of four years, after 
deducting advances made by him, provided that the 
farm has been properly managed, but which expressly 
reserves alli title in the property to the farm owner, 
does not create a partnership inter se, since the power 
of disposition is expressly reserved to the owner, and 
the mere participation in profits and losses is not 
sufficient if there is an intention to the contrary. Bank 
of Osceola v. Outhwaite, 50 Mo. App. 124. A contract 
by which defendants, in consideration of plaintiffs’ 
services, and the use of their factory, agree to give 
them one-half the commissions to be earned in a cer- 
tain transaction, does not, as between themselves, con- 
stitute a partnership. Fuqua v. Massie (Ky.), 25 S. 
W. Rep. 875. One who agrees to give services to a 
firm in return for a proportion of the profits is a mem- 
ber, and liable for its debts. Roggenkamp v. Har- 
greaves (Neb.), 58 N. W. Rep. 162. A contract under 
which defendant is to furnish a house for carrying on 
a shooting gallery, and plaintiff to fitit up and fur- 
nish the necessary implements, and to personally con- 
duct the business, net profits to be equally divided 
between them, and the business to continue as long 
as it is profitable, does not make them partners inter 
sese. Pullman v. Schimpf (Ala.), 14 South. Rep. 488. 
A contract between defendant and another recited 
that defendant had loaned the other $14,000, which he 
agreed to repay in five years, with 10 per cent. interest 
annually, the highest legal rate. The contract further 
recited that the other is engaged in carrying on a gen- 
eral merchandise business, and obligates him to keep 
correct account books, open at all times to defendant’s 
inspection, and to pay defendant one-half of the net 
profits. Defendant thereafter made further advances, 
and to some extent assumed active management of 
the business. Held that, as between themselves, the 
parties were partners. Spaulding vy. Stubbings, 
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Wis. 255, 56 N. W. Rep. 459. By a bill of sale and con- 
tract entered into between a merchant and F, the 
whole stock of goods and book accounts were sold to 
F, but the merchant continued to run the business in 
his own name. The capital consisted of the merchant’s 
goods, and money borrowed by him, for which F was 
surety. The profits were te be applied on the indebt- 
edness for which F was surety, and the only beneficial 
interest F acquired by the contract was the right to 
buy goods for his own use at cost. Held, that no part- 
nership was created. Foote v. Off, 45 Ill. App. 516. 
Plaintiff, coming to a strange city, placed money in 
the hands of defendant, whom he had known before, 
and in whom he had confidence, to buy lands in de- 
fendant’s name. Defendanttook the money, with the 
understanding that he should give his own notes for 
deferred payments. There was first no specific agree- 
ment as to compensation, but afterwards it was agreed 
that defendant should have half the profits realized. 
No provision was made for losses. Held, that the par- 
ties were not partners, but defendant was trustee for 
plaintiff, and the property bought should be trans- 
ferred to him, he assuming the deferred payments 
represented by defendant’s notes. Darling v. Potts, 
118 Mo. 506, 24 S. W. Rep. 461. A contract between a 
ferry company and a bridge company provided that 
the business of transferring freight in cars over the 
river should “be conducted as a joint interest, and the 
joint gross earnings derived therefrom shall be pooled 
and divided between the parties’ in proportions 
specified. It also provided for a pool auditor, to re- 
ceive reports and make statements; that rates should 
be charged by each company according to a schedule 
to be agreed on from time to time; and that neither 
party should interfere with the business of the other. 
Held, that such contract did not make the parties to it 
partners. Wiggins Ferry Co. v. Chicago & A. R. Co. 
(Mo.), 27 8. W. Rep. 568. An agreement between a 
note broker and an attorney provided that the attor- 
ney should advance half the money, required to dis- 
count notes, taking the broker’s own notes for the 
amount, and a transfer of the securities themselves; 
that he should be the broker’s attorney, irrevocable 
in regard to the securities, the profits to be divided. 
Held a partnership, so as to charge the attorney with 
notice that an indorsement was given on an under- 
standing that the proceeds of the note were to be ap- 
plied to a specified purpose. Millar v. Plummer, 22 
Can. Sup. Ct. Rep. 253. On an issue whether there 
was a partnership it appeared that complainant was 
to advance money to defendant to purchase lands on 
which the latter had an option, and have an interest 
in the profits, and accept defendant’s receipts for ad- 
vances; that one receipt recited that the money was 
to be applied in payment of lands, profits to be 
equally divided; that another recited that the money 
was to be applied on lands, the same to be returned 
on sale of the lands, and that complainant should 
have, for use of same, an equitable interest accruing 
in all profits from sales; and that’another stated that 
the money was to be used in dealing in lands, and re- 
turned when the same were sold; and, that there 
were no definite terms of partnership agreed on, no 
estimate of value placed on the options held by de- 
fendant, and no agreement as to amount of money. 
time, or attention to be contributed by either party. 
Held, that there was no partnership. Stevens v. Me- 
Kibbin (C. C. A.), 68 Fed. Rep. 406. A proposition 
made by defendant to plaintiff to employ him “in my 
business,’’ to pay ‘‘a stipulated salary,” and “a sum 
of money equal to forty per cent.” of certain specified 
sources of revenue, ‘“‘you, as my employee, not to be 





liable for any losses (beyond your profits as stipu- 
lated),”? and} accepted by plaintiff, does not constitute 
a partnership, and, under the agreement, plaintiff is 
not liable for losses in the business, except as affect- 
ing his percentage or profit. Stafford v. Sibley (Ala.), 
17 South. Rep. 324. Where a person loans a merchant 


money, for which he is to receive, at a specified rate, , 


interest, and, in addition thereto, a certain per cent. 
of the net profits of the business, he becomes a part- 
ner at common law. Wessels v. Weiss, 166 Pa. St. 
490, 36 W. N. C. 111, 381 Atl. Rep. 247. Where prem- 
ises and the“ business conducted thereon and the ap- 
pliances are devised to two persons, and they continue 
the business, each contributing thereto his share of 
the property, they become partners, and the premises 
are partnership property. MacFarlane v. MacFarlane, 
82 Hun, 288, 31 N. Y. S. 272. An agreement between 
two parties to farm on shares, one of whom is to ex- 
pend a certain sum in the farming operations, does 
not constitute a partnership, though one of the par- 
ties spoke of it as such. Rose v. Busher (Md.), 80 
Atl. Rep. 637. Where persons enter into a trade ar- 
rangement giving them a community of interest in 
the capital stock engaged in the trade, and in the 
profits resulting therefrom, they are partners. Web- 
ster v. Clark, 34 Fla. 637, 16 South. Rep. 601. 
An agreement whereby one is to furnish lumber, and 
market the same when sawed, and the other is to saw 
iton halves, makesa partnership. Lee v. Ryar (Ala.), 
16 South. Rep. 2. If there is a community of interest 
in the profits, as such, of the business, and not by way 
of compensation for services rendered or capital 
loaned toward the prosecution of the business, it is 
sufficient to constitute a partnership. Waggoner v. 
First Nat. Bank, 43 Neb. 84, 61 N. W. Kep. 112. 
The receipt by a party of ashare of the profits of a 
venture merely as compensation for services, such 
party having no interest in the property made the 
subject of the venture, and no power in the manage- 
ment of such property, does not constitute such per- 
son a partuer. Waggoner v. First Nat. Bank, 43 Neb. 
84, 61 N. W. Rep. 112. Anagreement between two 
persons that they will undertake jointly the enter- 
prise of buying a piece of land and selling it again at 
an advance, each to have one half the profits, does not 
constitute a partnership. Gottschalk v. Smith (Ill. 
Sup.), 40 N. E. Rep. 987. Under a contract between 
a corporation owning a water supply, and pipes to 
conduct it to the limits of a city, anda corporation 
owning a system of distributing pipes in the city, un- 
der which water is to be supplied to the city, the pro- 
ceeds of sales, after deducting operating expenses, in- 
cluding necessary extension of pipes, were to be di- 
vided between the companies, and two trustees 
named in the contract, one appointed by each corpo- 
ration, were given general charge. Held, that no 
partnership was created. San Diego Water Co. v. 


San Diego Flume Co., 108 Cal. 249, 41 Pac. Rep. 495. A . 


contract between plaintiff, 8, and defendant B, re- 
eited that B was conducting a publishing business 
under the name of the H Co., about to be incorpo- 
rated, and that, in consideration of the valuable serv- 
ices rendered by S in connection therewith, B sells 
and assigns to S a tenth interest in said company, on 
the following conditions. Sis to devote all his time 
for not less than 10 years to the publication and sale 
of the works which the H Co. may take up. On the 
incorporation of the H Co., one-tenth of the shares 
shall be issued to S; but, if he fails to carry out his 
agreement, said one-tenth interest shall be forfeited 
to B, provided that, in case of the death of 8S before 
expiration of five years, he having fulfilled his agree- 
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ment to that time, then one-half of said one tenth in- 
terest shall become the property, unconditionally, of 
the heirs of S. The salary of the said S shall be $350 
per month. Held, that this was not a contract of 
partnership, but of hiring. Stone v. Bancroft (Cal.), 
44 Pac. Rep. 1069. An agreement by several persons 
to unite in procuring asale of property, each one to 
receive a specified part of the commission earned, 
does not constitute a partnership. Mason v. Sieglitz 
(Colo. Sup.), 44 Pac. Rep. 588. A contract with the 
owner of the land, whereby plaintiff was to cultivate 
the land for acertain year, plant certain crops, and 
manage the whole farm, in consideration of one- 
fourth of the proceeds, and whereby the owner was 
to furhish corn to be planted, farming utensils, 
horses, fodder, and supplies for the laborers whom 
he was to hire, did not create a partnership. Cherry 
v. Strong, 96 Ga. 183, 22 8S. E. Rep. 707. Except 
in cases especially provided for by statute, an 
agreement to share profits, nothing being said about 
losses, amounts prima facie to an agreement to 
share losses also. It follows from this that, where no 
statute interferes, an agreement to share profits is 
prima facie an agreement fora partnership. Illing- 
worth v. Parker, 62 Ill. App. 650. A contract under 
which two persons are to share the profits of a busi- 
ness, but which fails to provide for a sharing of the 
losses, does not constitute a partnership inter se. 
Winter v. Pipher (Iowa), 64 N. W. Rep. 663. A con- 
tract reciting that in consideration of asalary of a 
certain amount per annum paid by the party’ of the 
first part (a firm) to the party of the second part, and 
afurther consideration of a certain share in the net 
profits of the business of the firm, the party of the 
second part agreed to devote his time totheir busi 

ness as engineer, is a contract of employment, not of 
partnership. Porter v. Curtis (Iowa), 65 N. W. Rep. 
824. To constitute a partnership there must be an 
agreement to share not only in the profits of a joint 
venture, but in the losses as well. McBride v. Rick- 
etts (Iowa), 67 N. W. Rep. 410. A contract between 
plaintiff and defendant, providing that the former 
should become associated with the latter in the dis- 
tillery business in consideration of the use of a cer- 
tain brand in the business, and that plaintiff should 
share in the profits after a certain time, in proportion 
to. his interest, and that each party should render 
services, constituted a partnership agreement. Mat- 
tingley v. Stone’s Admr. (Ky.), 35 S. W. Rep. 921. An 
agreement whereby a corpuration appointed a certain 
person asits agent in connection with the general 
business, in consideration of which the corporation 
was to pay said person one-half of the net profits, and 
the parties were to share the losses equally, and the 
corporation was to furnish the material and labor, did 
not constitute a partnership inter se, there being 
nothing to indieate that said person was to own any 
share in said materials, or that he was ovliged to 
make any cash investment. Canton Bridge Co. v. 
City of Eaton Rapids (Mich.), 65 N. W. Rep. 761, 
Where a merchant employs a person in his business, 
and agrees to pay him a stated salary, and, in addi- 
tion, a certain percentage of the profits of the busi- 
ness, the contract does not constitute such merchant 
and the person so employed .co-partners, as a matter 
of !aw. Stockman v. Michell (Mich.), 67 N. W. Rep. 
336. A lease of afarm, by which the landlord fur- 
nished the stock onthe farm and one-half the seed 
grain, the profits to be equally divided, does not con- 
stitute a partnership, but the parties are co-tenants 
in the products. Williams v. Rogers (Mich.), 68 N. 
W. Rep. 240. Where parties agreed to pay the 





amounts set opposite their names for the establish- 
ment of a business, to be not less than a certain 

amount in all, and to sign notes to borrow money, not 
to exceed a certain amount, for the carrying on of the 
business, and that the management was to be con- 
ducted by certain persons selected by them, and that 
the subscriptions should be in shares of $25 each, each 

share of which should entitle the holder to one vote, 
and to a proportion of the net profits, and that in case 
of loss assessment should be made not to exceed in 

all the amount subscribed by each, they were general 

partners. McKasy v. Huber (Minn.), 67 N. W. Rep. 

650. Evidence that two farmers, purchasing a thresh- 
ing machine, paid for the same with their joint and 

several notes, secured by a chattel mortgage on the 

machine purchased, and jointly took possession of and 

used the machine in threshing grain for others, will 

not support a finding that the threshing machine was 

partnership property, nor that a co partnership rela- 

tion existed between the farmers. State Bank of 
Lushton v. O. S. Kelley Co. (Neb.), 66 N. W. Rep. 619. 
The receipt by a party of ashare of the profits of a 

venture merely as compensation for services, such 

party having nointerest inthe property made the 
subject of the venture, and no power in the manage- 
ment or control of such property, other than that of 
an ordinary retail salesman thereof, does not consti- 
tute such person a partner. tna Ins. Co. of Hart- 
ford, Conn., v. Bank of Wilcox (Neb.), 67 N. W. Rep. 
449. An agreement between the owner of a mine and 
one by whom the mine was being worked, that the 

ore extracted should be worked in a mill belonging to 
the owner, and the proceeds‘applied first to the pay- 
ment to the owner of a certain amount per ton for 
milling, and then to the expense of extracting the ore, 
and the balance to be equally divided between the 
parties, did not constitute a partnership. Vietti v. 
Nesbitt (Nev.), 41 Pac. Rep.151. Defendant and R 

entered into an agreement by which R agreed to ne- 
gotiate the sale of defendant’s promissory notes, in a 
certain amount, according to defendant’s financial re- 
quirements, receiving as compensation a commission 
of two thirds of one per cent.,a brokerage of one- 
fourth of one per cent., and 25 per cent. of the net 
profits of defendant’s business. The agreement was 
to continue for one year unless sooner terminated by 
mutual consent, or by either party on 30 days’ notice. 
R was to have no part in the management of the busi- 
ness, and his share in the profits was to terminate 
with the termination of his employment. Held, that 
this agreement did not create a partnership, so as to 
render R liable for debts incurred by defendant in 
the business. Winne v. Brundage (Sup.), 40 N. Y. 8. 
225. An agreement between two persons to share the 
profits of a business is, inter se, prima facie proof 
only that they are partners. Kootz v. Tuvian (N. 
Car.), 24S. E. Rep. 776. T and F were partners. O 
signed with F for money that went into the concern, 
and, feeling insecure, procured an assignment from 
F of his interest in the firm, as security, with T’s con- 
sent. It was understood between T and O that the 
business should be sold as soon as possible, the debts 
paid, and the remainder divided according to their 
several interests. Between F and O it was under- 
stood that anything in O’s hand after such division 
and his indemnity should belong to F. The firm was 
dissolved, F retiring, and the business sontinued as 
T A Co. until closed out, O’s name not appearing as a 
member of the firm. Held, that Tand O were not 
partners, but joint owners, O remaining a mere se- 
curity holder throughout. Fish v. ‘Thompson (Vt.), 
85 Atl. Rep. 174. An agreement, indefinite as to its 
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continuance, which provides for the selling on com- 
mission, or the purchase and sale at a profit, of sev- 
eral tracts of land, the deduction from the net profs, 
whether money or land, of the expenses incurred, 
and a division of these profits equally between the 
parties, each of whom is to use his time and skill to 
effect the sale or sales, renders such parties partners, 
though no agreement was made as to sharing the 
losses; and either is entitled to an account in equity 
to ascertain the result of the enterprise. Jones v. 
Murphy (Va.), 248. E. Rep. 825. An agreement be- 
tween a timber broker and his inspector that the lat- 
ter should receive 40 per cent. of the profits arising 
from inspections, commissions and speculations in tim- 
ber, and bear 40 per cent. of the losses, and that the 
other should receive 60 per cent. of the profits, and 
bear 60 per cent. of the losses, constituted a partner- 
ship. Stafford v. Sibley (Ala.), 21 South. Rep. 459. 
An agreement between two persons by which one is 
to do certain work in connection with the business of 
the other, and is to have a half interest in the profits 
after deducting expenses, is an agreement for com- 
pensation for services, and not a partnership. Eiben- 
schutz v. Wetten, 64 Ill. App. 617. Complainant sold 
defendant the exclusive right to manufacture and sell 
certain inventions, the agreement providing that de- 
fendant should furnish capital and machinery for the 
enterprise, and pay complainant half the profits after 
deducting a reasonable rental for the factory. De- 
fendant also agreed to keep books of account, open to 
complainant’s inspection, and to render accounts pe- 
riodically. Defendant was given power to manage 
the business. Held, that this wasan agreement of 
joint adventures, and not of partnership. Warwick 
v. Stockton (N. J. Ch.), 36 Atl. Rep. 488. A contract 
whereby one person leases a mill to another on the 
latter’s agreement to conduct the business, hire and 
pay employees, keep the mill in repair, furnish ac- 
counts of receipts and expenditures, and pay to the 
lessor one half the net receipts, the flour, etc., on 
hand at the determination of the contract to be the 
property of the lessor, whois to pay the lessee one- 
half its value, creates a partnership. Willey v. Ren- 
ner (N. Mex.), 45 Pac. Rep. 1132. Where one, having 
a contract to do work, agrees with a third party that 
the latter shal] do the work, and that they shall divide 
the profits, the agreement constitutes a partnership. 
Rogers v. Waltz (Com. PI.),12 Mont. Co. Law Rep. 
160,18 Pa. Co. Ct. Rep. 95,5 Pa. Dist. Rep. 645. § 
made an agreement with defendant by which, in con- 
sideration of past services rendered by S toa certain 
business about to be incorporated as the H Co, de- 
fendant sold to him a one-tenth interest in that com- 
pany and inits assets; and S agreed, for at least 10 
years to come, to devote his entire attention to the 
business of the company. Upon the incorporation of 
the company S was to receive one tenth of the stock, 
subjeet to forfeiture for his breach, and subject to de- 
feasance, as to one-half, in case of his death within 
five years. The agreement added, “The salary of the 
said S shall be $350 a month. Held, that the contract 
was one of employment, and not of partnership, and 
that defendant was personally liable for S’s salary. 
Hambly v. Bancroft, 83 Fed. Rep. 444. Consent, 
shown by one person, who has furnished the capital 
by which certain operations are carried on, that an- 
other, who has employed his time, his skill, and given 
his’services for their success, should receive one half 
of the profits to be derived from the same, is per- 
fectly consistent with the fact that the latter person 
stands towards the former as a mere employee. Col- 
lom v. Bruning, 49 La. Ann. 1257, 22 South. Rep. 744. 


‘ trustees. 





The fact that compensation for services is to be con- 
tingent on, and paid from, the profits of the business, 
does not of itself make the employee a partner. 
Ryder v. Jacobs, 182 Pa. St. 624, 88 Atl. Rep. 471. A 
verbal contract, by which one agrees to work for a 
portion of the crop raised, is not a contract of part- 
nership, so as to make him a joint owner of the crop 
with the landlord, within the statutory provision ap- 
plicable when the contract is in writing. State v. 
Saunders (S. Car.), 80 S. E. Rep. 616. Where one 
party agrees to pay all expenses in an ice-harvesting 


‘venture, sell the ice, and, after deducting all #xpenses, 


pay one fourth of the net profits to the other, who is 
to put in his time and furnish the necessary materials 
for doing the work, this does not constitute a part- 
nership between them. Merchants’ Nat. Bank v. 
Barnes, 52 N. Y. S. 786. An arrangement whereby 
parties are to co operate in securing a sale of land, on 
which one of them holds an option, and share in the 
profits, constitutes a partnership agreement. Frazer 
v. Linton, 183 Pa. St. 186, 38 Atl. Rep. 589. . An agree- 
ment between plaintiff and defendant that the latter 
should buy land with his own funds, and have control 
thereof, and that the former should negotiate the sale 
thereof under defendant’s direction, and that the 
proceeds, above the cost price and expenses of selling, 
be divided between them, is not a partnership. 
Coward v. Clanton (Cal.), 55 Pac. Rep. 147. The 
Code, defining “partnership” as the association of two 
or more persons tocarry on business together and 
share the profits, does not make profit sharing the test 
of partnership. Coward v. Clanton (Cal.), 55 Pac. 
Rep. 147. Though two or more persons owning real 
property contract with another respecting the im- 
provement of such property, and the profits arising 
therefrom on the sale thereof, mere participation in 
such profits does not constitute such persons a co- 
partnership, as such facts depend on the intention 
of the parties, as ascertained from all the circum- 
stances proved. Mackie v. Mott (Mo.), 473. W. Rep. 
897. A community of interest in the profits, as such, 
of a business venture, and not by way of payment or 
compensation for services or other assistance therein, 
may be sufficient to constitute a co-partnership. 
Gates v. Johnson (Neb.), 77 N. W. Rep. 407. 








CORRESPONDENCE. 





-CONTRACTS BETWEEN HUSBAND AND WIFE FOR 


SEPARATION. 


To the Editor of the Central Law Journal: 

I notice in your issue of February 2, in commenting 
on the case of Scherer v. Scherer, page 83, you close 
with these words: ‘‘Contracts for separation and 
separate maintenance are approved by English decis- 
ions, which have been followed by a number of Amer- 
ican cases, but in them provision is made through 
We are not advised of any cases in our 
country where an executory contract, entered into by 
husband and wife without the intervention of a 
trustee, has been enforced by the courts.” I call your 
attention to the case of Roll v. Roll, 51 Minn. 353, and 
cases cited, wherein it is held that such a contract as 
above referred to may be made directly between the 
parties, and the court says the intervention of a 
trustee is unnecessary. And while a statute of the 
State is cited in which it says “husband and wife can 
contract each with the other as fully as if the relation 
of husband and wife did not exist,” except in rela- 
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tion to real estate transactions, uothing is said about 
a trustee or intervention of the same. 
St. Paul, Minn. 8. P. CROSBY. 
VERBAL RELEASE OF HEIR’S EXPECTANCY. 
To the Editor of the Central Law Journal: 

Are there any adjudicated cases (excepting those 
cited below) on this question: Can an heir or devisee 
release his expectancy in his ancestor or testator’s es- 
tate, in favor of said ancestor or testator, by a verbal 
release to said ancestor or testator? Also can he ver- 
bally release in favor of another heir or devisee by 
verbal contract with the ancestor or testator? Con- 
sideration for said release in both cases being paid by 
ancestor or testator’s negotiable note which she at- 
tempts to cancel in equity for want of consideration. 
Said note not being negotiated at the time of suit. 
Does the statute of frauds apply as ancestor or tes 
tator’s estate consisted of realty at the time of said 
verbal release? In the above case is the statute of 
wills and the statute of descent evaded? Gailbraith 
v. Gailbraith, 84 Ill. 379; Kershaw v. Kershaw, 102 Ill. 
812. Contra: Brendes v. Dewitt, 44 N.J. Eq. 545. 
See also Trull v. Eas:man, 37 Am. Dec. 126 and 63 Am. 
Dec. 651; Wheeler v. Wheeler, 2 Met. 474 (Ky. Rep.) ; 
Alves v. Schlessinger, 81 Ky. 290. 


San Francisco. J. B. KEESING. 
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Law and Practice in Accident Cases, Including a 
Statement of General Principles; Action, Parties 
Thereto; Pleadings and Forms; Common Law 
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of Law and Fact; Defenses; Contributory Negli- 
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1. ADMINISTRATION—Title to Land.—Where a will di- 
rects the executor to sell and convey land and distrib- 
ute the proceeds, the land is to be treated as personalty 
in the executor’s hands, and he may maintain an ac- 
tion for trespass.—DUFF’s ExrR. V. DouFF, Ky., 548. W. 
Rep. 711. 

2. ATTACHMENT—Fraudulent Sale.—Defendants made 
a sale of their property in fraud of creditors, but after- 
wards rescinded the sale and gave certain creditors a 
mortgage on the property. Subsequently plaintiff, 
who was also a creditor of defendants, attached the 
property, alleging that defendants had disposed of it 
in fraud of creditors. Held, that the attachment 
should be sustained, whether or not the mortgage was 
void, since the fraudulent sale sustained plaintiff's al- 
legations.—SMITH-MCOORD Dry Goops Co. v. PERRY, 
I. T., 54S. W. Rep. 812. 

8. BANKRUPTCY—Jurisdiction of Actions by Trustee. 
—Under Bankr. Act 1898, § 230, providing that suits by 
a trustee in bankruptcy shall be brought or prosecuted 
only in those courts where the bankrupt might have 
brought or prosecuted them if prooceedings in bank- 
ruptcy had not been instituted, a court of bankruptcy 
has no jurisdiction of a suit by such trustee to set aside 
a transfer of property made by the bankrupt, and al- 
leged to be in violation of the act, either as a prefer- 
ence or as a fraudulent conveyance, when the bank- 
rupt, the trustee and the defendant are citizens of the 
same State.—PERKINS V. MCCAULEY,U.S8.D.C.,8.D. 
(Cal.), 98 Fed. Rep. 286. 

4. BANKS AND BANKING—Power to Purchase Stock in 
Other Bank.—The purchase by a corporation, only em- 
powered by its charter to transact a banking business, 
of the stock of another corporation as an investment, 
and not as security or in payment of a debt, is ultra 
vires and void, and cannot be validated by estoppel. 
Hence such a corporation cannot be held liable for an 
assessment as a stockholder of a national bank, where 
it purchased the stock as an investment, although it 
retained such stock until the national bank became in- 
solvent, and received dividends thereon.—SCHOFIELD 
v. GooprRicH Bros. BANKING Co., U. 8. C. C. of App., 
Eighth Circuit, 98 Fed. Rep. 271. 

5. BANKS AND BanktnG—Set-Off—Bills and Notes.— 
A note executed by defendant, held by and payableto - 
a bank, is an asset in the hands of the bank’s receiv- 
ers, and is subject to equities existing between defend- 
ant and the bank,though the receiver was not ap- 
pointed until after the note matured.—COLToN v. 
DOVER PERPETUAL BUILDING & LOAN ASSN. OF BALTI 
MORE, Md., 45 Atl. Rep. 24. 


6. BILLS AND NoTES—Parol Evidence—Partial Failure 
of Consideration.—A note being given for legal serv- 
ices performed and to be performed in regard to a cer- 
tain criminal charge, and it being agreed that services 
should be rendered, not only before the examining 
eourt, but after indictment, if there was one, and judg 
ment being obtained thereon before indictment, new 
trial will be granted on motion, presented at the term 
at which judgment was rendered, showing the pre- 
sentment of indictment in the meantime, and the ina- 
bility of the payee to perform the services for the 
reason that he had become a judge.—ABLOWICH Vv. 
GREENVILLE NAT. BANK, Tex., 548. W. Rep. 794. 


7. BUILDING ASSOCIATIONS—Examiner.—The power 
of invoking the interference of the court when loan 
and bullding associations exceed their powers is in- 
vested, under the statutes of this State, in the bank ex- 
aminer alone, and he only may ask for an injunction 
and receiver.—ULMBR V. FALMOUTH LOAN & BUILDING 
ASSN., Me., 45 Atl. Rep. 32. 
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8. BUILDING AND LOAN ASSOCIATIONS—Insolvency.— 


As between non-borrowing sto¢kholders, the basis of* 


distribution of the assets of an insolvent savings and 
loan association is the amounts paid in by them as 
dues, and for the purpose of putting them on an equal- 
ity as to the dividends, itis proper to require the re- 
turn of all dividends fictitiously issued to them, not- 
withstanding members withdrawing before the insolv- 
ency had received such dividends.—BOICE Vv. RABB, 
Ind., 55 N. E. Rep. 880. 

9. BUILDING AND LOAN ASSOCIATIONS—Liability of 
Borrowing Member.—A borrowing member is entitled, 
on his withdrawal, to a credit on his debt for the 
amount paid as dues on stock, without a deduction 
therefrom of the amount arbitrarily fixed by the by- 
laws to be retained by the company for expenses.— 
SAFETY BUILDING & LOAN ASSN. Vv. MONTJOY, Ky., 54 8. 
W. Rep. 719. 


10. BUILDING ASSOCIATIONS—Usury—Alabama Stat- 
utes.—Under the statutes of Alabama relating to build- 
ing and toan associations, as construed by the supreme 
court of that State,such associations are exempted 
from the general usury laws of the State, and their 
contracts are not rendered usurious by the taking of 
premiums and interest exceeding in the aggregate the 
legal rate of interest.—SOUTHERN BUILDING & LOAN 
A8SsN. V. RecTOR, U.S.C. C. of App., Eighth Circuit, 98 
Fed. Rep. 171. 

11. CARRIERS—Delivery to Improper Party.—A com- 
mon carrier negligently issued bills of lading to B, 
thereby clothing him with evidence of the ownership 
of certain personal property, of which it knew that B 
was wrongfully in possession. Afterwards B trans- 
ferred the bills to C, the only consideration for the 
transfer being the surrender and cancellation by C of 
a past due note, of which B was the maker and C the 
payee. The carrier brought suit against C to recover 
the proceeds of the goods obtained by C upon the bills, 
claiming that it had been subrogated to the rights of 
the original owner of the goods. Held, that before the 
carrier can recover, it must, at all events, place C in 
statu quo.—ATCHISON, T. & S. F. R. Co. v. EaTOn, Kan., 
59 Pac. Rep. 604. . 

12. CARRIERS—Reasonableness of Rates.—The action 
of railroads entering Chicago in dividing their charges 
on live stock shipped to that city, which previously in- 
cluded delivery of the stock at the stock yards, so as 
to make a separate rate for the haul to points on their 
lines and a terminal charge covering its transfer from 
their own tracks to the stock yards, is not only legal, 
but desirable, as relieving shippers whose stock does 
not go to the yards from payment of the terminal 
charges, hence, where the terminal rate is just and 
reasonable in itself, it is not unlawful.—INTERSTATE 
COMMERCE COMMISSION V. CHICAGO, B. & Q. R. Co.,U. 
8. C. C., N. D. (Ill.), 98 Fed. Rep. 178. 

13. CHATTEL MortTGaGE—Conditional Sale—Change 
of Possession.—The mortgage being unrecorded, and 
the mortgagor left in possession, with express author- 
ity to sell,a purchaser from him in good faith is not 
liable to the mortgagee as for a conversion, though the 
mortgagor, in violation of his contract, permitted a 
note for the price to be executed to another creditor, 
and though the purchaser had notice of the mortgage 
before he paid the price.—TOWNSEND V. FRAZER, Ky., 
548. W. Rep. 722. 

14. ConTRACT—Penalty.—Defendant, a physician, ap- 
plied to plaintiff, a speciaiist, to treat him; was in- 
formed that in case of a cure the charge would bea 
certificate from defendant of plaintiff’s skill, or $5,000 
in cash; and on his objecting to giving a certificate, 
and asking that the terms be “a little easier,” plaintiff 
refused to yield. Held, that the $5,000 was not a penalty 
for refusal of the certificate, and therefore, cure-being 
had and no certificate given, such amount could be 
recovered as compensation for the services.—BURGOON 
Vv. JOHNSTON, Penn., 45 Atl. Rep. 65. 

15. ConTRACTS—Performance.—Under a contract to 
do work in accordance with definite plans and specifi- 





cations, though there is a provision in the specifica- 
tions that “the work contemplated, is the construction 
of a water-tight reservoir,” the contractor does not as- 
sume the responsibility that it will be water.tight.— 
HARLOW v. BOROUGH OF HOMESTEAD, Penn., 45 Atl. 
Rep. 87. 

16, CORPORATIONS—Board of Directors—Mortgages.— 
A mortgage was executed by a corporation when the 
number of its directors was reduced by a vacancy to 
less than that required by law. Subsequently, at meet- 
ings of full boards, the mortgagee was required to 
make further advances on the security of the mort- 
gage, and a second mortgage was directed by a resolu- 
tion expressly recognizing the validity of the previous 
one. Held sufficient to constitute a ratification of the 
previous mortgage.—PORTER V. LASSEN COUNTY LAND 
& CATTLE OO., Cal., 59 Pac. Rep. 568. 

17. CORPORATIONS — Contracts. — Two persons con- 
tracted for the purchase of allthe stock of a lumber 
corporation. They made a partial payment thereon, 
and the stock was retained by the sellers as collateral 
security for the deferred payments, the purchasers 
taking possession of the property. Subsequently the 
purchasers borrowed from plaintiff money with which 
to make payments on such stock, giving their individ- 
ual notes for a portion, and forthe remainder a note 
purporting to be that of the corporation, signed by 
them as its officers, although they had not been elected 
such officers, nor had they at the time become owners 
ofthe stock. Plaintiff had knowledge of the purpose 
for which the sums were borrowed. Held, that the 
obligations for the sums so borrowed did not consti- 
tute debts of the corporation.—GILBERT v. SEATCO 
MFG. Co., U. 8. C. C., D. (Wash.), 98 Fed. Rep. 208. 

18. CORPORATIONS—Foreign Corporations — Regula- 
tion.—Under Rev. St. arts. 745, 747, providing that for- 
eign corporations shall file a copy of their articles of 
incorporation with the secretary of state,and secure 
a permit todo business in this State, and declaring 
that no foreigu corporation can maintain an action in 
the State on any contract unless, at the time of the 
making thereof, it had filed its articles to procure 
such permit, a foreign corporation may maintain an 
action againsta resident of the State for goods sold 
from without the State, without showing that it had a 
permit to do business in the State, since such sections 
do not apply to Interstate commerce.—PAa8sTEUR VAC- 
CINE CO, V. BURKEY, Tex., 548. W. Rep. 804. 

19. CORPORATIONS—Innocent Purchasers of Stock— 
Rescission.—Shares of stock being valid in the hands 
of an innocent purchaser, he cannot have the contract 
of sale rescinded on the ground that the shares were 
void inthe hands of the seller because obtained by 
him from the corporation through fraud.—FOUSHEE V. 
SNYDER, Ky., 548. W. Rep. 750. 


20. CORPORATIONS—Liabilities — Torts of Agent.—A 
corporation is only liable for the tortious act of its 
agent when performed in the line of his employment 
or the authority conferred.—_WALKEB V. OULMAN, Kan., 
59 Pac. Rep. 606. 


21. CORPORATIONS—Malfeasance of Officers.—A stock- 
holder of a corporation is entitled to sue its directors 
for misappropriation of funds, though he is not strictly 
a creditor of the corporation, since the directors’ lia- 
bility to account exists independently of the statutes 
giving such action to creditors.—CUNNINGHAM vV. 
WECHSELBERG, Wis., 81 N. W. Rep. 414. 


22, CORPORATIONS—Suit by Stockholders.—A plaintiff 
suing as a stockholder is not required to set out his ef- 
forts to induce the corporation to bring the suit, in 
compliance with equity rule 94, where it is alleged in 
his bill that the corporation is controlled by the de- 
fendants.—BERWIND Vv. CANADIAN Pac. Ry. Co.,U. 8. 
Cc. 0.,8. D. (N. Y.), 98 Fed. Rep. 158. 


28. CouNTIES — Contracts — Estoppel.—A county 
agreed with a railroad company to pay it $30,000 to con- 
struct a public roadway on its railroad bridge, and 
$15,000 was paid when the work was commenced. The 
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roadway was completed by the railroad in good faith, 
according to the terms of the contract, turned over to 
the county, and used by it. Held,inan action to re- 
cover the money paid on the ground that the contract 
was void because entered into without statutory au- 
thority, that the county, having permitted the railroad 
to construct the roadway in good faith, and accepted 
the benefits thereof, was estopped from recovering the 
money paid therefor.—SaACRAMENTO CO. V. SOUTHERN 
Pac. Co., Cal., 59 Pac. Rep. 568. 

24, CouRTS—Reversing Previous Erroneous Decisions 
—Stare Decisis.—The doctrine of stare decisis is based 
upon the assumption that the rules of law to which 
this doctrine applies have previously been determined 
‘by a court having final jurisdiction of the questions in- 
volved ; hence it does not apply with full force to a de- 
cision of the supreme court of a State on a question in- 
volving an act of congress, where such question has 
not been determined by the Supreme Court of the 
United States.—OCaLHOUN GOLD-MIN. CO. Vv. AJax GOLD 
Min. Co., Colo., 59 Pac. Rep. 607. 

25. CRIMINAL EVIDENCE — Larceny.—Where the evi- 
dence tended to show that an alleged larceny took 
place in a certain room, evidence thut defendant lived 
therein was admissible, though it appeared that a 
woman jointly accused with him of the same offense 
lived in the same room, and the circumstance was pos- 
sibly unfortunate to defendant, with the jury.— PEOPLE 
v. Garcia, Cal., 59 Pac. Rep. 576. 


26. CRIMINAL EVIDENCE — Threats.—Though it is the 
general rule, where the issue is whether a homicide 
was committed in malice or self-defense, to admit evi- 
dence of the general character of the deceased as be- 
ing a dangerous person, yet it is not permissible to 
show the commission of a particular offense by him 
long previous tothe homicide, in no way connected 
with it.—HEFFINGTON V. STATE, Tex., 54S. W. Rep. 755. 


27. CRIMINAL Law — Burglary — Indictment.—An iIn- 
dictment for burglary is not fatally defective because 
in the concluding part, charging that the accused, with 
intent then and there to deprive the owner of the value 
of certain articles, etc., the fumily name of the person 
whose house was entered, and not that of defendant, 
was used in connection with defendant's given name, 
when it clearly appears from the rest of the indict- 
ment that the accused was meant.—FORD V. STATE, 
Tex., 548. W. Rep. 761. 


28. CRIMINAL Law — Extortion.—Under Pen. Code, § 
518, declaring it extortion when property is obtained 
with the consent of the owner induced by an unlawful 
use of force or fear, the unlawful force or fear must be 
the controlling cause; and an instruction that, if the 
threat and fear formed any part of the inducement to 
the transfer of money, then its receipt constituted ex- 
tortion, is erroneous.—PEOPLE V. WILLIAMS, Cal., 59 
Pac. Rep. 581. 


29. CRIMINAL Law—Indictment — Quashal.—Under a 
statute making itacrime toremove mortgaged chat- 
tels from the county where the lien was created, an al- 
legation in the indictment of removal from the county 
where the mortgage was ‘‘recorded” is surplusage 
merely;Sand. & H. Dig. § 2082, providing that, where 
the place of the crime is not named in the indictment, 
it shall be considered as charging the commission 
within the local jurisdiction of the court.—HAMPTON v. 
STaTE, Ark., 548. W. Rep. 746. 


30. CRIMINAL Law — Larceny.—Where one by false 
pretenses acquired mouey as a mere bailee, charged 
with the duty of depositing the funds and taking there- 
for acertificate of deposit in the name ofthe bailor, 
but intending at the time he acquired possession to 
convert the money to his own use, which he afterwards 
did, it constitutes larceny.—PEOPLE V. CAMPBELL, 
Cal., 59 Pac. Rep. 593. 

81. CRIMINAL Law—Trial — Presence of Judge.—On a 
trial for felony the conduct of the trial judge in going 
from the court room into his chamber, closing the 
door, and remaining there about 10 minutes, while the 








State’s attorney was arguing the case to the jury, was 
prejudicial error, although he could hear the argu- 
ment.— PEOPLE V. BLACKMAN, Cal., 59 Pac. Rep. 573. 

32. DgEDs—Validity — Adverse Possession.—Where 
defendant’s grantor bad never been in actual posses- 
sion of the land, and at the time he executed the deed 
to defendant the land was held adversely by plaintiffs, 
who claimed under patent from the government, de- 
fendant’s deed is champertous and void.— CHEVALIER 
Vv. CARTER, Ala., 26 South. Rep. 901. 

38. EJECTMeNT—Title to Support Action—Federal 
Courts.- It is the settled law of the federal courts that 
a plaintiff in ejectment must show a good legal title in 
himself, and must recover, if at all, upon the strength 
of his own title, and not upon the weakness of that of 
his adversary.—CITY OF CLEVELAND V. BIG&Low, U. 8. 
C. C. of App., Sixth Circuit, 98 Fed. Rep. 242. 

34. ESTOPPEL — Former Adjudication.—Parties to ‘a 
judgment which has not been reversed or set aside or 
annulled in a proper proceeding are precluded from 
again litigating the same cause of action determined 
by such judgment.—Kine Vv. CO-OPERATIVE Sav. & LOAN 
ASSN. OF SIOUX FALLs, S. D., Idaho, 59 Pac. Rep. 557. 

35. EVIDENCE-Claims — Proof by Disinterested Par- 
ties.—Testimony of a member of a firm is inadmissible 
to provethe existence of a debt to such firm by a de- 
ceased party to support an application fora sale of 
property of Ceceased to pay such debts, being prohib- 
ited by Code, § 1794, which forbids either party to tes- 
tify against the other as to any transaction with a de- 
ceased person whose estate is interested in the result 
of the suit.— MILLER V. MAYER, Ala., 26 South. Rep. 892. 

36. EVIDENCE — Varying Warehouse Receipts.—A 
parol agreement astothe conditions on which goods 
were to be stored witha warehouseman is inadmis- 
sible to vary the written warehouse receipts, stating 
the condition on which they were received, without 
proof Of fraud or mistake in issuing them.—UNION 
STORAGE Co. V. ECONOMY DISTILLING CO., Pénn., 45 
Atl. Rep. 48. 

37, ExgECcuTORS—Accounting — Payment.—An execu- 
tor is not chargeable with the p rchase money due on 
contract for sale of land, he having received none 
thereof, title still being in thse estate, he not being able 
to compel payment by the purchaser because unable 
to give aclear title, andthe purchaser being financi- 
ally unable to pay.—IN RE SMITH’sS ESTATE, Penn., 45 
Atl. Rep. 82. 


88. FALSE REPRESENTATIONS—Instructions.—An in- 
struction that *“‘when one person states to another his 
opinion as tothe value of any property, merely as an 
opinion, and notas a fact that he knows to be true, 
then the person to whom such opinion is stated in this 
manner has no right to rely on such opinion, but must 
exercise his own judgment,” should not be given un- 
less accompanied with a statement of the qualifica- 
tions thereof suggested by the facts of the particular 
case.—BYERS V. MAXWELL, Tex., 548. W. Rep. 789. 


89. FEDERAL CouRTS — Postmasters — Conditions of 
Bond.—Tbe fact that a postmaster’s bond does not con- 
tain the additional condition required by Rev. St. § 
3834, relating to money order business, does not relieve 
him or hit sureties from liability for money-order funds 
misappropriated by him. Such additional condition 
is cumulative, and the money-order business is a trust 
imposed on the postmaster by a ‘‘regulation of the de- 
partment,” within both the spirit and letter of the gen- 
eral condition, which is for the faithful discharge of 
all such duties and trusts.—GRaDY Vv. UNITED STATES, 
U. 8. C. C. of App., Eighth Circuit, 98 Fed. Rep. 238. 


40. FEDERAL CouRTS — Production of Books and 
Papers.—Discovery by production of documents or 
otherwise, having for its objectthe promotion of jus- 
tice through the disclosure of material facts, will, sub- 
ject to certain well-recognized exceptions, be awarded 
in aid of an action at law, unless it clearly appears 
that a discovery could ‘not availthe case of the party 
applying for it. But it will not be awarded to gratify 
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mere curiosity or to enable one party to make undue 
inquisition into the affairs of another; nor will the 
court extend discovery beyond the legitimate require- 
ments of the case to be aided thereby —VICTOR G. 
BI OEDE CO. OF BALTIMORE CITY V. JOSEPH BasCROFT 
& Sons Co., U. 8. 0. C., D. (Del.), 98 Fed. Rep. 176. 

41. FixTUuREs—Mortgagor and Mortgagee.—Fixtures 
severed from realty by a mortgagor in possession be- 
fore forediosure, and afterwards sold to one who 
bought with constructive notice of the mortgage, but 
otherwise in good faith and for value, cannot be recov- 
ered by the mortgagee from such purchaser in an ac- 
tion of replevin.—MCK&LVEY v. OREEVEY, Conn., 45 
Atl. Rep. 4. 

42. FRAUDULENT CONVEYANCES—Partnership—Appli- 
cation of Assets.—The assumption and payment by one 
partner of partnership debts or debts owing by his co- 
partner individually do not vest in him any right or 
lien upon partnership assets superior to that of other 
creditors.—SCHUSTER V. FARMERS’ & MERCHANTS’ NAT. 
Bank, Tex., 548. W. Rep. 777. 

43. FRAUDULENT CONVEYANCES —Partnership—Prefer- 
ences.—A deed of trust by a firm of partnership prop- 
erty is aot void because placing individual creditors 
among those preferred, though ineffectual to prefer 
them.—WaDE V. ODLE, Tex., 548. W. Rep. 786. 

44. GARNISHMENT—Damages.—There being no statute 
authorizing judgment for damages against plaintiff in 
garnishment proceedings,—Rev. St. §§ 2766, 8724, au- 
thorizing judgment for costs only against him,—there 
can be none except where malice and want of cause 
are shown.—VEITCH V. CEBEL, Wis.,81 N. W. Rep. 411. 


45. GARNISHMENT—Future Debts—Contracts.—Where 
defendant was employed by a garnishee at a monthly 
salary, payable from day to day, and terminable on a 
day’s notice, there was no such contract evidencing a 
future indebtedness subject to garnishment under 
Code, § 2175, authorizing garnishment of a future in- 
debtedness accruing on a contract in existence when 
the garnishment was served._HENRY v. MCNAMARA, 
Ala., 26 South. Rep. 907. 

46. HUSBAND AND WIFE—Judgment.—A husband, 
though controlling and managing his wife’s property, 
is not invested with authority to agree, without her 
consent, thata judgment in her favorin an action to 
which she was a party may be set aside,and entered 
in favor of her adversary, 80 as to deprive her of a 
homestead right.— WINTER V. TEXAS LAND & LOAN Co., 
Tex., 548. W. Rep. 802. 

47. HUSBAND AND WIPE—Dower.—Where a widow 
elected to take under a deed from her husband which 
was conditioned in lieu of dower, and was also in con- 
sideration ofasum due her from him, she could not 
afterwards insist on dower, and at the same time keep 
the land in payment of the debt, notwithstanding the 
husband had cut timber on the land, and lessened its 
value.—MANNAN V. MANNAN, Ind., 55 N. E. Rep. 855. 

48. HUSBAND AND WIFE—Insolvency.—A wife may 
prove a claim against the insolvent estate of her hus- 
band.—WEEKS & POTTER CO. V. ELLIOTT, Me., 45 Atl. 
Rep. 29. 

49. InJUNCTIOY—Bond—Action by Trustee.—A trustee 
by an express trust, who was restrained with respect 
to matters concerning the trust estate, may maintain 
an action on the bond given in the injunction suit in 
which he is named as the obligee.—GrGER V. COURT- 
NEY, Neb., 81 N. W. Rep. 437. 

50. INJUNCTION BOND—Damages Recoverable.—Per. 
sonal expense incurred in attending to the taking of 
depositions in an injuction suitis not recoverable as 
damages in an action on the injunction bond.—WIL- 
LIAMS V. ALLEN, Ky., 548. W. Rep. 720. 

51. InsuRaycE—Construction of Policy.—In a policy 
of insurance against ‘‘loss or damage by wind storms, 
cyclones or tornadoes,” containing a provision that 
the company “will not be liable for any loss or damage 
that may occur from hail or lightning, directly or indi- 
rectly, or by the blowing down of chimneys, loose 








clapboards, weather vanes and shingles, unless other 
damage occur,” the words, “unless other damage oc- 
cur,” apply only to the last member of the sentence, 
relating to minor damage by wind, and the company 
is not liable, in any event, for loss or damage occurring 
from hail or lightning.—HOvLmgs V. PHENIX Ins. Co. OF 
Brooxtyn, N. Y., U. 8. C. 0. of App., Eighth Circuit, 
98 Fed. Rep. 240. 

52. INSUBANCE—Contract by Agent.—A parol agree- 
ment to renew a policy of insurance, entered into by 
an agent having authority to renew policies, held to be 
the agreement of the principal, and not of the agent.— 
McCaBgs Vv. ZTNa Ins. CO., N. Dak., 81 N. W. Rep. 426. 

58. INSURANCE—Foreign Companies.—The legxl ef- 
fect of av insurance contract, making the principal 
and premiums payable in a State other than that of the 
insured’s residence, is to be determined by the laws of 
such State.—SEIDERS V. M&RCHANTS’ LIFB ASSN. OF 
THE UNITED STATES, Tex., 548. W. Rep. 753. 

64. JODGMENT—Amendment.—Where a clerical error 
was made by the court in calculating interest included 
in a final decree, it was proper for the court to correct 
it by amending the decree nunc pro tunc on plaintiff's 
application at the nett term.—HasTINGs V. ALABAMA 
STATE LAND Co., Ala., 26 South. Rep. 881. 

55. JUDGMENT—Compiaint to Review.—A complaint 
to review a judgment, which refers to the complaint in 
the former action as ‘‘exhibits,” without stating the 
nature or substance of the averments thereof, and 
fails to aver that error was committed in such action, 
or that either of the statutory grounds for a review ex- 
ists, is insufficient.—WaBasH R. Oo. v. YounG, Ind., 55 
N. E. Rep. 853. 

56. JODGMENT—Vacation—Collateral Attack.—Where 
a court of general jurisdiction sets aside a judgment 
rendered by it in favor of non-resident parties, with- 
out such parties having notice of or hearing on the 
motion to set aside, the plaintiffs in a collateral pro- 
ceeding may show that the order of vacation was made 
on applicaticn of plaintiff's attorney after the term at 
which the judgment was rendered,and without their 
knowledge, consent or authority, and was therefore 
void.—PORTER V. OxIENT Ins. CO., Conn., 45 Atl. Rep. 7. 


67. JUDGMENT—Vendor and Purchaser.—Where an 
heir had sold and conveyed the land descended before 
suit was brought to settle the ancestor’s estate, a judg- 
ment rendered in that action for the sale of thé land to 
pay the ancestor’s debts was void as to the vendees of 
the heir, none of them being partiestothe action.— 
PRITCHARD V. SMITH, Ky., 548. W. Rep. 717. 


68. LANDLORD AND TENANT—Repairs. — Where the 
tenant covenants to yield the premises at the end of 
the term ‘‘in good and sufficient repair as when re- 
ceived,” and, before termination of the lease, the land- 
lord, with the implied consent of the tenant, made 
repairs, and the tenant did nothing to restore the 
property to its original condition, the landlord, on 
termination of the lease, can recover such part of the 
expenditure as was necessary to make good the ten- 
ant’s default.—DARLINGTON V. DE WALD, Penn., 45 Atl. 
Rep. 57. 


59. LANDLORD AND TENANT — Subletting — Rent. — 
Where a landlord gives his tenant the right to sublet, 
and merely waives the statute against subletting, the 
crops raised by the subtenant are still subject to the 
landlord’s lien for rent, to the extent of his claim 
against the original tenant.—Makrs V. LUMPKIN, Tex., 
548. W. Rep. 775. 

60. LIBEL AND SLAXDER—Distinction Between—Ac 
tionable Libel.—Entirely different rules govern action 
for libel and slander, and words which do not techni 
cally charge a criminal offense, and, if spoken, would 
not be actionable without allegation and proof of spe- 
cial damages, are libelous and actionable per se when 
written or printed and published, where they seriously 
reflect upon the character and integrity of the person 
of whom they are written, and tend to subject him to 
loss of public confidence and respect.—MERCHANTS’ 
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Ins. CO. OF NEWARK, N. J., Vv. BUCKNER, U. S.C. C. of 
App., Sixth Circuit, 98 Fed. Rep. 222. 

61. Lire INSURANCE—Action on Policy—Defenses.— 
One who takes out a policy of insurance on his life for 
the benefit of his estate has the right to procure from 
another the money with which to pay the premium 
thereon, and the terms of the contract between them 
are immaterial to the company issuing the policy, and 
can constitute no defense to an action thereon.—MER- 
CHANTS’ LIFE ASSN. OF UNITED STATES V. YOAKUM, U. 
8. CO. C. of App., Fifth Circuit, 98 Fed. Rep. 251. 

62. LiFe INSURANCE—Assessment Policy.—A life in- 
surance policy in which the premiums to be paid by 
the insured are not fixed and unalterable, but may be 
increased, in the discretion of the officers of the com- 
pany, or to meet increased demands for payment of 
losses, is, in legal effect, an assessment policy, and is 
not ultra vires the powers of a company authorized by 
its charter, and by the statutes under which it is organ- 
ized, to do business as an assessment company only. 
—HAYDEL V. MUTUAL RBSERVE FUND LIFE ASSN., U. 8. 
D. C., E. D. (Mo.), 98 Fed. Rep. 200. 

68. LimiTaTrons—Corporations—Estoppel.—The stat- 
ute of limitations, if it runs at all in favor of a corpora- 
tion against the claim of a stockholder to stock, does 
not begin to run until the stockholder is notified by 
some unequivocal act that his right to the stock is dis- 
puted.—OWINGSVILLE & MT. 8. TURNPIKE ROAD CO. V. 
BONDURANT’S ADMR., Ky., 548. W. Rep. 718. 

64. LIMITATION OF ACTIONS.—Wbere demand for pay- 
ment is necessary to perfect a right of action upon 
contrect, the statute of limitations runs from the date 
of demand.—BOaRD OF CoMRS. OF STEVENS COUNTY V. 
TANDLER, Kan., 59 Pac. Rep. 599. 

65. MALICIOUS PROSECUTION—Probable Cause— Ad- 
vice of Counsel.—In an action for malicious prosecu- 
tion, where it appears that plaintiff, the treasurer of a 
corporation, appropriated its money to a debt owing 
by itto him, contrary to the express direction of its 
officers, and he also took from the corporation’s safe 
certain securities to his own room,from which they 
were. subsequently taken by the corporation under a 
search warrant, whereupon defendant caused plaint- 
iff’s arrest on a charge of embezzlement, evidence that 
defendant, before causing such arrest, stated the fore- 
going facts to a justice, and that the latter advised 
prosecution, is immaterial on the question of defend- 
ant’s malice, since the facts constitute probable cause, 
irrespective of the question of malice.—FLORENCE OIL 
& REFINING Co. V. HUFF, Colo., 59 Pac. Pep. 624. 


66. MARRIAGE — Annulment — Chastity of Wife.—A 
marriage will not be annulled on account of false 
statements of the wife previous to the marriage con- 
cerning her chastity, where plaintiff knew at the time 
they were made that she was unchaste.— DONNELLY V. 
STRONG, Mass., 55 N. E. Rep. 892. 


67. MARRIAGE — Burden of Proof—Presumptions.— 
Proof that a former husband was not divorced from his 
wife, but had not been seen or heard from for over five 
years, does not overcome the presumption of legality 
of the wife’s remarriage; this presumption being 
stronger than one that the husband was then living.— 
CasH Vv. CasH, Ark., 548. W. Rep. 744. 


68. MARRIED WOMAN—Olographiec Will.—The statutes 
of Idaho do not empower a married woman to make an 
olographic will.—ScoTtt v. HaRKNgSS, Idaho, 59 Pac. 
Rep. 656. 

69. MASTER AND SERVANT—Master’s Duty as to Appli- 
ances Furnished.—The relation of master and servant 
is not analogous to that of guardian and ward, and the 
obligation of the master in regard to appliances fur- 
nished for the use of the servant is no different from 
what it would beif such appliances were furnished for 
the use of one not a servant, his liability in either case 
being measured by his failureto use ordinary care to 
see that they are reasonably safe for the use to which 
they areto be applied.—GARNETT V. PH@NIX BRIDGE 
Co., U. 8. C. C., E. D. (Penn.), 98 Fed. Rep. 192. 












70. MASTER AND SERVANT—Personal Injury—Require- 
ments for Safety.—A superintendent engaged to super- 
vise the construction of a tunnel, and who visited the 
work once or twice a day, must be presumed to know 
as much as his workmen as to the general require- 
ments té make the place reasonably safe from the fall 
of overhanging rock.—HANLEY V. CALIFORNIA BRIDGE 
& CONSTRUCTION Co., Oal., 59 Pac, Rep. 577. ; 

71. MONEY Pap — Payment of Illegal Charges.—Ex- 
cessive and illegal tolls, paid for passing coal through 
locks of a navigation company, cannot be recovered, 
though there had been continuous disputes over the 
tolls, and demand for modification thereof; the com- 
pany having insisted on its rightto demand and re- 
ceive what was paid, and no notice being given at time 
of payment that the rates were illegal, and involun- 
tarily paid, and that repayment of excess would be de- 
manded.—MONONGAHELA Nav. CO. v. WOOD, Penn., 
45 Atl. Rep. 73. 

72. MorRTGAGES — Assignment.—The owner of mort- 
gaged land, selling subject tothe mortgage, and re- 
maining personally liable for the debt, may take an 
assignment of the mortgage, and foreclose to protect 
herself; and such assignment does not operate as a 
discharge of the mortgage.—PRaTT Vv. BUCKLEY, Mass., 
55 N. E. Rep. 889. 

73. MoRTGAGE — Assignment — Consideration.—A 
mortgage and bond, being without consideration, and 
not intended asa gift, cannot be enforced by the as- 
signees thereof without consideration, who took the 
assignment without any inquiry of the obligor, though 
they had previously incurred liability as bondsmen of 
the mortgagor’s husband, without, however, any 
promise of the mortgage.—CAROTHERS V. SIMS, Penn., 
45 Atl. Rep. 47. 

74. MORTGAGES — Foreclosure — Purchase by Mort- 
gagee.—An election by a mortgagor, after four years, 
to disaffirm a foreclosure sale of his property because 
the mortgagee was the purchaser, comes too late.— 
MASON V. AMER. MORTG. CO. OF EDINBURGH, SCOTLAND, 
Ala., 26 South. Rep. 900. 


75. MORTGAGES — Notes — Consideration.—Where a 
mortgage is given as security for a note forthe same 
amount, it may be shown that the note is without con- 
sideration, and that, therefore,the mortgage cannot 
be enforced.—SAUNDERS V. DUNN, Mass., 55 N. E. Rep. 
893. 

76. MORTGAGES — Redemption.—Where an absolute 
deed was held to bea mortgage, in a suit brought for 
that purpose, ajudgment cutting off the mortgagor’s 
equity, unless he paid the sum found due by a time cer- 
tain, was erroneous, since title remains in the mort- 
gagor until devested by foreclosure and sale.—BYRNE 
v. Hupson, Cal., 59 Pac. Rep. 597. 


77. MUNICIPAL CORPORATIONS—Act in Excess of Pow- 
ers.—The act of a municipality done without author- 
ity previously conferred may be confirmed and legal- 
ized by subsequent legislative enactment, when legis- 
lation of that character is not prohibited by the con- 
stitution, and when the act done would have been 
Jegal had it been done under legislative sanction pre- 
viously given.—STEELE Co. Vv. ERSKINE, U.S. OC. C. of 
App., Eighth Circuit, 98 Fed. Rep. 215. 


78. MUNICIPAL CORPORATIONS—Contract for Lighting 
City.— Where a contract between a city and an electric 
light company provides that the company shall fur- 
nish such lights as the city may designate, to be placed 
at such places as the city may direct, and the city not 
only fails to designate the number and location of the , 
lights, but repudiates the contract, and so notifies the 
company, the contract is not binding for want of mu- 
tuality, and hence the city is not liable for lights fur- 
nished, though it had designated under a former con- 
tract, and continued to use, a certain number of lights. 
—EL Paso Gas, ELEC. Licgut & PowmR Co. V. CiTy oF 
EL Paso, Tex., 548. W. Rep. 798. 


79. MUNICIPAL CORPORATIONS — Officers.—Assistants 
of an officer perform, under his supervision, duties 
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which the law assigns to him; hence license inspect- 
ors, whose duties are independent of those ofa city 
treasurer, and involve the rendition of services out- 
side of his authority to exact, are not his assistants.— 
MORGAN V. CITY OF DENVER, Colo., 59 Pac. Rep. 619. 

80. NATIONAL BaNKS—False Reports by Officers.— 
The president of a national bank cannot be convicted, 
under Rev. St. § 5209, of the crime of making false en- 
tries in reports made by such bank to the comptroller 
upon evidence that he signed and verified reports con- 
taining false entries, where it is also shown that such 
entries were not made by him, or by his direction.— 
UNITED STATES V. BOOKER, U. 8. D.C., D. (N. Dak.), 98 
Fed. Rep. 291. 

80. NEGLIGENCE — Independent Contractors.—Where 
an owner ofa lot employs an independent contractor 
to blast within eight feet of the house of an adjoining 
owner, he is liable for the injuries done, where he 
took no precautions against them.—WETHERBEE V. 
PARTRIDGE, Mass., 55 N. E. Rep. 894. 

82. NEGLIGENCE—Presumption.—Where a bolt in a 
hoisting machine broke, killing the operator, and it 
had been used several weeks, and subjected to greater 
loads than the one at the time of the accident, it is er- 
ror to charge that the mere breaking thereof, raised a 
presumption of negligence on the ‘part of the em- 
ployer in the construction thereof.—SPILLE Vv. WISCON- 
SIN BRIDGE & IRON CO., Wis., 81 N. W. Rep. 397. 

83. NUISANCES — Permanency.—Where the acts com- 
plained of as constituting a nuisance consisted of de- 
fendant’s casting into a large pond near plaintiff's 
premises car loads of dirt and offensive material, caus- 
ing the water to become foul and poisonous, the nui- 
sance was one which could be removed, and hence 
plaintiff could not recover as for permanent injury.— 
CLEVELAND, ETC. Ry. Co. v. KiInG, Ind., 55 N. E. Rep. 
875. 

84. PAYMENTS—Application.—Where a debtor, owing 
his creditor on several obligations, makes a payment 
without appropriating it to any particular indebted- 
ness, the creditor may make the application; and 
where the creditor promptly notifies the debtor of 
the acceptance of the payment, and of its application, 
it is too late for the debtor to make objection, though 
such application may not be to his interest, and 
though, at the time of payment, he may have had an 
unexpressed intention to have it differently applied.— 
RISHER V. RISHER, Penn., 45 Atl. Rep. 71. 


85. PLEDGES — Statute of Limitations.—Though a 
debt to secure which the debtor has pledged a policy 
of insurance on his life is barred by limitations when 
the debtor dies, the rule that where the debt is barred 
the lien is barred will not be applied, as that would be 
to destroy the very right for which the parties con- 
tracted.—POLLOCK’s ADMR. V. SMITH, Ky., 54 8. W. 
Rep. 740. 


86. PRINCIPAL AND SURETY — Contractor’s Bond.— 
Where one, having acontract with another to build a 
house, executes a bond to the other to secure the pay- 
ment of any mechanics’ liens or claims for material to 
be furnished in such building, and a lumber company 
signs such bond as “surety” in consideration of the 
contractor’s purchasing from it material to build the 
house, the lumber company was not a collateral guar- 
antor, but was bound with the principal as an original 
promisor.—G. F. WITTMER LUMBER Co. V. RICE, Ind., 
55 N. E. Rep. 868. 

87. PRINCIPAL AND SURETY — Contractor’s Bond—Dis- 
charge of Surety.—A surety on a contractor’s bond is 
not discharged by the owner making a premature pay- 
ment to the contractor, where such payment does not 
tend to impair any security reserved under the con- 
tract forthe benefit of the surety.—HANnD MrFe@. Co. v. 
MaeK&s8, Oreg., 59 Pac. Rep. 549. 

88. QUIETING TITLE-—Cloud on Title—Possession.— 
Svit to remove cloud on title will not lie unless posses- 
sion and legal title is in plaintiff.—Kgys v. FORREST, 
Md., 45 Atl. Rep. 22. 








89. QUIETING TITLE—Possession.—Under the statute 
of 1869, providing that a bill to quiet title may be main- 
tained by a party out of possession when the premises 
are vacant or unoccupied, a bill to removea cloud 
from title, and seeking no other relief,can be main- 
tained only when complainant is in actual possession 
of the land, or the same is shown to be unimproved or 
unoccupied.—ADaMS8 V. BLACK, IIl., 55 N. BE. Rep. 887. 

90. RAILROAD COMPANY—Street Railroads.—A street 
railway corporation has power to contract with a turn- 
pike company for compensation to be paid the com- 
pany for the use of its turnpike on which to place the 
tracks.—LITTLE SAWMILL VAL. TURNPIKE OR PLANK 
RoaD Co. v. FEDERAL ST. & P. V. Pass. Rr. Co., Penn., 
45 Atl. Rep. 66. 


91. REMOVAL OF CausEsS—Federa!l Question.—Where 
it appears from the allegations of a bill that a federal 
question forms an ingredient in the cause, it is remov- 
able, although other questions of law and fact may also 
beinvolved.—PEOPLE V. SANITARY DIST. OF CHICAGO, 
U. 8. 0. C., N. D. (Ill.), 98 Fed. Rep. 150. 


92. REMOVAL OF CaUSES—Right of Receiver of Na- 
tional Bank.—The receiver of a national bank is a 
proper, but not a necessary, party to an action against 
the bank pending in a State court at the time of his ap- 
pointment, and while he may properly be admitted as 
a party, on his application, to defend in behalf of his 
trust,such admission does not give him the right to 
remove the cause to a federal court. The right of re- 
moval given him by the federal statutes applies only 
to cases where he is a necessary party to the action.— 
SPECKERT V. GERMAN NaT. Bank, U.8. C.C. of App., 
Sixth Circuit, 98 Fed. Rep. 151. 


93. SALE—Action to Recover Price—OCounterclaim.— 
In an action to recover the price of machinery for a 
cotton mill, under a written contract, an answer which 
admits the furnishing of the machinery, and does not 
deny that it conformed to the specifications of the 
written contract, but alleges that it was not fit, proper 
and efficacious for the designed use, which fact was 
recognized by the plaintiff, who took measures to rem- 
edy the defects, and finally succeeded,and sets up a 
counterclaim for damages sustained by defendant by 
reason of such defects, presents an issue of fact as to 
the scope and meaning of the contract, outside of its 
written terms,to be determined by parcel evidence, 
and which should be passed on by the jury.—PRovl1- 
DENCE MACH. Co. v. LAURENS COTTON MILLS, U. 8. C. 

}.,D. (8. Car.), 98 Fed. Rep. 198. 


94. SaLE—Consideration—Statute of Frauds.—Where, 
an assignment for creditors being jmade of 4 stock of 
goods subject to three mortgages, the three mortgagees 
consented to a transfer of the stock to defendant on 
his agreeing to pay the first and second mortgagees a 
certain sum, less than their mortgages, and plaintiff, 
the third mortgagee, the amount of her mortgage, if 
he should realize profits to that amount, the receipt by 
defendant of the property is consideration for his 
promise to make such payment to plaintiff; and it is 
immaterial whether he might have obtained the goods 
without such promise, or without her consent, or 
whether she could otherwise have realized anything.— 
LESSEL V. ZILLMER, Wis., 81 N. W. Rep. 403, ; 


95. SALES—Delivery—Condition Precedent. — Where 
the seller agreed to sell and deliver to the buyer a 
quantity of hops then growing, after they were picked, 
for which the buyer was to pay a certain price per 
pound,—a portion to be paid at time of picking, and 
the balance at delivery,—the buyer could not recover 
for the seller’s failure to deliver until he had shown 


-payment of the first installment, which was a condi- 


tion.—FaBER v. HoueHaM, Oreg., 69 Pac. Rep. 547. 


96. SALE—Factors—Unauthorized Sale of Goods.—A 
bona fide consignment of goods by a principal to his 
factors, to be sold by them in their name at retail, on 
commission, in the ordinary course of their business 
as retail merchants, does not give them such indicia of 
title as to enable them to defeat the title of the princi- 
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pal by a sale of such goods to an innocent purchaser 
for value, who buys their entire business and stock on 
the day the consignment is received.—ROMEO V. MAR- 
Tucc!I, Conn., 45 Atl. Rep. 1. 

97. SaLEs—Stoppage in Transitu.—The right of stop- 
page in transitu is merely an extension of the lien for 
the price which the vendor has after contract of sale 
and before delivery of goods soid on credit. The term 
itself implies that the goods are in transit, and that 
they have not come into the possession of the vendee. 
It permits the vendor to resume possession before the 
goods sold have come into the vendee’s possession, if 
the latter has become insolvent. The transitus is not 
at an end until the goods have reached the place con- 
tem plated by the contract between the buyer and seller 
as the place of their destination. Property sold on 
credit may have been delivered so as to effect title, 
and yet not have come into the possession of the ven- 
dee so as to bar the right of stoppage in transitu. The 
vital question is, are the goods in transit between the 
vendor and vendee.—JOHNSON V. EVELETH, Me., 45 Atl. 
Rep. 35. 

98. SALE OF P&RSONALTY—Estoppel.—Where a cred- 
itor recognized a sale of her debtor’s personal prop- 
erty, 80 that the buyer expended money thereon which 
he would not otherwise have done, she and those 
claiming under her are estopped to question its valid- 
ity because unaccompanied by an immediate delivery, 
followed by an immediate and continued change of 
possession, as demanded by Civ. Code, § 3440, to rebut 
a conclusive presumption that it was fraudulent and 
void as to creditors and their successors in interest.— 
SULLIVAN V. JOHNSON, Cal., 59 Pac. Rep. 583. 

99. TELEGRAPH COMPANY—Delay in Delivering Mes- 
sage—Mental Anguish.—Mental anguish, caused by de- 
fendant’s delay in delivering a message to plaintiff 
announcing his brother’s death, whereby he was pre- 
vented from attending the funeral, furnishes ground 
for recovery. — WESTERN UNION TEL. CO. v. VAN 
CLEAVE, Ky., 548. W. Rep. 827. 


100. TELEGRAPH COMPANY—Failure to Deliver Mes- 
sage—Damages.—The failure to deliver a message, 
sent by plaintiff, making inquiry as to the condition of 
his sister, who was ill, was not the proximate cause of 
the mental anguish caused by his absence from her 
funeral, as an answer to the message might not have 
been sent if it had been delivered, or, if sent, might, 
without defendant’s fault, never have reached plaint- 
iff.—TALIFERRO V. WESTERN UNION TEL. CoO., Ky., 54 
S. W. Rep. 825. 


101. TRIAL — Peremptory Instruction. — Where the 
party on whom the burden of proof rests has made out 
a case sufficicnt to go to the jury, the court cannot di- 
rect a verdict against him on all the evidence, although 
on the whole case the evidence is such that the court 
would grant a new trial if the jury should find for him. 
—PAYNE CLOTHING Co. v. PAYNE, Ky., 548. W. Rep. 709. 


102, TrustT—Resulting Trust—Payment of Considera- 
tion.—Where the title to real estate is taken inthe 
name of one of two persons, under an agreement that 
it shali be purchased for their joint benefit, and each 
pays a part of the purchase price, the person taking 
the title thereby becomes the trustee of the other; and, 
if he sells the property, equity will compel him to ac- 
count to the other for such proportion of the sum re- 
celved as the amount paid by the latter bears to the 
price paid by them.—SANDERS V. STEELE, Ala.,26South. 
Rep. 882. 


108. TrRusTEES— Accounting. — Proper expenses in- 
curred by a trustee of land, for an attorney, in pro- 
ceedings for condemnation of part of the land, should 
be credited to her,though she had denied the trust, 
and claimed the land as her own; the money received 
by her from the proceedings to be charged against her 
on accounting.—FULLER V. ABBE, Wis., 81 N.W. Rep. 
401. 


104. VENDOR AND PURCHASER—Covenants—Breach.— 
Where a purchaser executed a mortgage for the price, 











and was afterwards evicted from a portion of the tract, 
the sale of the remaining portion ynder foreclosure 
did not prevent his recovering for breach of the ven- 
dor’s covenant of warranty as to the portion for which 
he was evicted.—Wssco v. KERN, Oreg., 59 Pac. Rep. 
548. 

105. VENDOR AND PURCHASER—Failure of Title to Part 
of Land—Rescission.—The fact that the vendor did not 
have title to a few acres of the land conveyed does not 
entitle the purchaser to a rescission, where he ob- 
tained title thereto from the owner; and he is entitled, 
as damages, by way of credit on the purchase price, 
only to the amount he paid for the outstanding title.— 
WILLIAMS V. THOMAS, Ky., 54S. W. Rep. 824. 

106. VENDOR AND PURCHASER—Liens.—In an action 
brought aguinst her husband by a divorced wife, for 
title to property, a third person intervened, asking fore 
closure of a lien on the land in question. The land was 
purchased by defendant with intervener’s money, as an 
investment for her; the receipt of the money, and the 
purpose for which it was taken, being evidenced in 
writing. The defendant, at about the time of the pur- 
chase, gave intervener an instrument certifying that 
her money was used in such purchase, and giving her 
“a vendor’s lien on the land just bought.’’ Held, that 
under the agreement, a lien was created, which inter- 
vener was entitled to foreclose.—FORD V. ForD, Tex., 
548. W. Rep. 773. 

107. Watgers—Prior Appropriation.—The right of a 
prior appropriator of water cannot be defeated, to any 
portion thereof on the ground that he has, by reason 
of a mistake as to the location of his boundary lines, 
used a portion of such waters upon other land than his 
own.—MAHONEY Vv. NEISWANGER, Idaho, 59 Pac. Rep. 
661. 

108. WILLS—Construction.— Testator, after making 
devises, called “legacies,” of 22 acres of his farm, di- 
rected that his wife should have half of the farm, after 
deducting such legacies, for life, and at her death said 
portion to be inherited by the surviving issue of L. He 
then directed that L have “the remainder or residue” 
ofthe farm after said legacies are deducted, for life, 
and at her death this portion to be inherited by her sur- 
viving issue. Following was a provision that at de- 
cease of L failing issue J should inherit the part of the 
farm in which testator had given a life interest to his 
wifeand L. Held, thatj{L had, between the death of 
testator’s widow, at which time L had no children, and 
her own death, an estate in the land givensuch widew 
tor life.—IRWIN V. HILL, Penn., 45 Atl. Rep. 55. 


109. W1LL—Construction— Intention. — An introduc- 
tory clause in a will, expressing the testator’s intention 
to dispose of all his property, does not, of itself, dis- 
pose of any property. but may be found useful in re- 
solving doubts, if any exist which may be resolved, in 
particular clauses.—MEYER V. RUSTERHOLTZ, Ind., 55 
N. E. Rep. 870. 

110. WILL—Devise—Income.—A devise of the income 
of land passes the land also.—BEILSTKIN V. BEILSTEIN, 
Penn., 45 Atl. Rep. 73. 

lll. WILL—Exercise of Power.— Where a testator 
wills property in trust for life, with power in the cestui 
que trust to dispose of it after her death, her appointees 
take by virtue of the original will; and hencea non- 
retroactive transfer tax act passed after the testator’s 
dehth, but before exercise of the puwer, cannot be en- 
forced against the fund.—IN RE HARBECK'S WILL, N. 
Y., 55 N. E. Rep. 850. 

112. WILL—Foreign Wills—Conveyance by Successor 
to Executor and Trustee.—A will being probated in 
New York and proved and recorded in Pennsylvania, 
whereby, under Act 1705, it has the same force and con- 
sequence in Pennsylvania as a domestic will regularly 
proved and recorded, one appointed by the New York 
court as successor to the office of executor and trustee 
of the will, it being vacant, can make a conveyance of 
Pennsylvania lands under direction of the will for sale 
and conveyance of testator’s lands.—HOYSsRADT v. 
TIONESTA GaS CO., Penn., 45 Atl. Rep. 62. 
















